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PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 
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‘THE officers and directors of this association sincerely hope 
that the year 1940 will bring to our members health, happi- 
ness and business contentment. 

The mid-winter meeting of your executive committee will be 
held February 1st at Belleair, Florida. A substantial list of items 
of important business are on the agenda for that meeting. Fix- 
ing of the time and place of the 1940 annual convention is on the 
program. This is always a problem. If the members of the asso- 
ciation have suggestions to make will you please communicate 
them to me at my office prior to January 25, 1940? I shall be 
glad to convey the ideas of the individual members to the exe- 
cutive group. 

The committees for 1940 have been appointed. The per- 
sonnel appears in this issue of the Journal. Conforming to the 
suggestions of the executive committee, I have asked a member 
of that committee to act ex officio as a member of each of the 
important committees. It is hoped that these appointments will 
aid the chairmen and the committee members and will better 
correlate and bring before the executive committee the work of all 
these individual groups. 

The following are the executive committee members who 
will act ex officio: 

Unauthorized Practice of Law—Robert M. Noll, Marietta, 
Ohio; Compulsory Automobile Insurance and Financial Respon- 
sibility Legislation—Wilson C. Jainsen, Hartford, Connecticut; 
Casualty Insurance—L. J. Carey, Detroit, Michigan; Fidelity 
and Surety Law—Henry W. Nichols, New York City; Fire and 
Marine Insurance—Joe G. Sweet, San Francisco, California; 
Health and Accident Insurance—Pat H. Eager, Jr., Jackson, Mis- 
sissippi; Home Office Counsel—Thomas N. Bartlett, Baltimore, 
Maryland; Life Insurance—Robert W. Shackleford, Tampa, 
Florida; Workmen’s Compensation—Charles N. Orr, St. Paul, 
Minnesota; General Legislative Committee — George M. 
Weichelt, Chicago, Illinois. 

An important part of my task is the arrangement of the prop- 
er program for the next meeting. Your president will be only too 
happy to receive all the ideas which any of the members of this as- 
sociation may offer in this respect and I would like to have your 
suggestion prior to the midwinter meeting of the executive 


committee. GerALD P. Hayes, 


113 7 6 6 President. 
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HISTORY OF THE ASSOCIATION* 


By Grorce W. YANCEY 
Birmingham, Alabama 


OUR President has asked me to give 
you a brief history of the Association 
since I became connected with it in 1928. 


In September 1920 the general counsel of 
several insurance companies who were present 
at a meeting of the Accident and Health in- 
surance companies at Atlantic City, New 
Jersey, formed an organization which was 
known as the General Cuunsel Association of 
Accident and Health Companies. The pur- 
pose was to bind together in closer relation- 
ship the legal heads of companies writing 
accident and health insurance. Although the 
various insurance companies were avid com- 
petitors in the writing of insurance and in 
defending suits and handling claims, they and 
their general counsel realized that they had 
common interests which would be benefited 
by a closer cooperation. The organization was 
headed by the dean of health and accident in- 
surance general counsel, Mr. Myron W. Van 
Auken of the Commercial Travelers Mutual 
Accident Association of Utica, New York. 

The by-laws of the Association restricted 
membership to general counsel of accident and 





*Delivered at the 1939 Annual Convention at Hot 
Springs, Virginia. 
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health insurance companies. Mr. Van Auken 
served as president from 1920 to 1923. In 
1923 Mr. Martin P. Cornelius, then general 
counsel and now president of the Continental 
Casualty Company of Chicago, was elected 
president and served in that capacity until 
1926. 

In 1925 the by-laws of the Association had 
been amended so as to include as eligible for 
membership the general counsel of casualty 
insurance companies. In 1926 Mr. Edwin 
A. Jones, general counsel of the Fidelity & 
Casualty Company of New York was elected 
president and served as president of the Asso- 
ciation until his death in 1932. In 1927 
under the leadership of Mr. Jones the by-laws 
of the Association were again amended. This 
time the name of the Association was changed 
to its present title, the number of officers and 
members of the Executive Committee was 
increased and insurance company counsel and 
insurance trial attorneys were admitted to 
membership, 

In 1928 the. Association met with the In- 
ternational, €laims Association at the Cham- 
berlain-Vanderbilt Hotel, at Old Point Com- 
fort, Virginia. Shortly prior to this meeting 
I had been invited by the general counsel of 
an insurance company to become a member 
of the Association and as I had also been in- 
vited to attend the meeting of the Claims 
Association I was at Old Point for both meet- 
ings. President Jones had arranged for 
speakers who addressed a meeting comprised 
largely of members of the Association who 
were in attendance on the Claims Convention 
and visitors from the Claim Convention. Thus 
was held the first formal meeting of your 
Association. 

I was elected to the Executive Committee 
at the 1928 meeting and since that time I 
have attended all the meetings of our Asso- 
ciation and have been keenly interested in 
the growth, development and increasing use- 
fulness of the Association. Due to the serious 
and fatal illness of Mr. Edwin A. Jones, I, 
as vice-president of the Association, was called 
upon to arrange the program for the meeting 
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at White Sulphur Springs, West Virginia, in 
September 1932, and to preside over the 
meeting. At the close of this meeting I was 
honored by being given the presidency of the 
Association and the concomitant responsibility 
for its immediate future. After the adjourn- 
ment of our meeting a conference was held 
with the officers of the International Claims 
Association in reference to the continuation 
of holding the two meetings at the same time 
and at the same place each year. It was 
mutually agreed by all that it would be to the 
best interests of both Associations to discon- 
tinue joint meetings, and time has demon- 
strated the wisdom of this decision. 


Since 1928 the Association has issued a Year 
Book which contained the proceedings and 
addresses delivered at¢the. annual meeting. 
Prior to 1933 we had no machinery for check- 
ing applications for membership or for re- 
stricting the membership. We had not at- 
tempted to cooperate with insurance com- 
panies and their organizations in legislative or 
other matters. Frankly, our organization had 
been something of a satelite of ‘he Interna- 
tional Claims Association, meeting at the time 
and place selected by them and enjoying a 
degree of reflected prosperity and vigor. 

However at the 1932 meeting at White Sul- 
phur Springs the Executive Committee of the 
Association, through its chairman, William 
O. Reeder, submitted a written report which 
reflected the Committee’s conclusions after 
having given deep thought to the history of 
the Association and to its future welfare. At 
the recommendation of the Executive Com- 
mittee this report was adopted. Because of its 
influence on the future growth and activity 
of the Association, I reproduce it in full 
below: 


“REPORT OF EXECUTIVE 
COMMITTEE 


MR. REEDER of St. Louis: The Exe- 
cutive Committee begs leave to report as 
follows: 


First: It caused an audit of the ac- 
counts of the Secretary-Treasurer of this 
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Association to be made by a Certified Public 
Accountant from which it appears that the 
accounts of the Secretary-Treasurer are in 
exact order and that the Association had 
to its credit on August 31st, 1932, $4,111.09. 


Second: The Association had 976 mem- 
bers September Ist, 1931, and the member- 
ship on August 31st, 1932, was 1,041. 

The Executive Committee recommends 
to the Association that a committee be ap- 
pointed by the President to be known as a 
Central Legislative Committee composed 
of a General Chairman, the President of 
the Association and the Chairman of the 
Executive Committee. 


Third: And that this Committee ap- 
point in each state a local legislative sub- 
committee to be composed of a chairman 
and two member residents of that state; 
the purpose of the General Committee being 
to keep in touch throughout the country 
with proposed adverse legislation against 
Insurance Companies and to contact the 
proper officials of Insurance Companies and 
their organizations dealing with legislative 
matters and foster legislation fair to the 
public and Insurance Companies. 


Fourth: The purpose of the sub-com- 
mittee in each state is to report to the Cen- 
tral Committee the needed changes in the 
laws of their respective states concerning 
insurance matters and proposed adverse 
legislation and when advised so to do by 
the Central Committee, to oppose adverse 
laws affecting Insurance Companies and to 
foster, when requested by the Central Com- 
mittee, fair laws concerning the insurance 
business. 


Fifth: That the Association immediately 
create a permanent committee to be known 
as the General Membership Committee com- 
posed of the President, the Secretary and 
the Chairman of the Executive Committee 
and that this Committee name in each state 
a Local Committee to be composed of a 
Chairman and two members from that 
state and that the General Committee be 
given authority to promulgate such rules 
governing the acceptance and rejection of 
applications as it may from time to time 
see fit. 


Sixth: The Executive Committee recom- 
mends to the Association the appointment 
of a committee of three by the President or 
Acting President for the purpose of formu- 
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lating ways and means of publishing and 
mailing to the members each month a bul- 
letin containing the Association’s news, in- 
surance decisions of interest and articles 
by members of the Association on subjects 
of interést, and that this Committee, if 
possible, report before the adjournment of 
this meeting; and should this Committee 
be unable to report before the adjournment 
of this meeting, then this Committee is 
directed to make its report to the Executive 
Committee, and in the event the Committee 
reports favorably, that the Executive Com- 
mittee be given authority to act. 

Seventh: The Executive Committee 
recommends to the Association and to the 
Executive Committee to be elected at this 
meeting, that our annual convention for 
1933 be held either the second or third week 
in August and in the Central West. 


All of which is respectfully submitted. 
WiiiaM O. REEDER, 
Chairman.” 


Acting under the instructions of the Exe- 
cutive Committee which had been approved 
by the Association, I appointed a special com- 
mittee to make a further study of the advisa- 
bility of a publication. Arthur G. Powell 
was Chairman, while Burton P. Sears and 
Oliver R. Beckwith served with him. The 
committee reported at our 1933 meeting in 
Chicago, in part, as follows: “It is our recom- 
mendation that we begin in a modest way and 
somewhat tentatively at first, with the hope 
that later we may increase the size, the range 
and the influence of the publication. For it 
to be a success there must be cooperation 
among our members, but this we confidently 
bespeak.” The report of the committee was 
adopted and responsibility for the Journal 
which thus evolved was placed upon the Presi- 
dent of the Association, the Chairman of the 
Executive Committee and one additional 
member to be appointed annually by the 
President. Responsibility for the initial issue 
having been placed, more or less by common 
consent, upon the President, the first Journal 
was issued and mailed in April, 1934. And 
again in July, 1934 a pre-convention issue of 
the Journal was gotten up and mailed to the 
members from the office of the President. 


In 1934 the full responsibility for the Jour- 
nal was transferred to the Executive Com- 
mittee and I was named by the Committee as 
Editor and Manager of the Journal for the 
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period of one year, subject to the Committee’s 
right to direct and control. 

It has been the policy of the Journal not 
to accept advertising matter, and not to per- 
mit itself to be used in any manner for ad- 
vertising purposes either by mémbers or out- 
siders. We have so far not deemed it wise 
to publish accounts of*honors bestowed upon 
members except by the Association, nor to 
carry a list of deaths or dissolutions of firms 
in which members are prominent, or to carry 
notices of the organization of new firms in 
which one or more of its members are in- 
terested. The Journal has not attempted to 
take the place of various publications which 
present digests of current insurance law de- 
cisions. And while once each year it pub- 
lishes a list of its members alphabetically and 
by states, the Journal is in no sense a law list, 
but is merely following the precedent set by 
the American Bar Association Journal. The 
roster is merely for the convenience and in- 
formation of the membership of the Asso- 
ciation. 

The success of your Journal rests not alone 
on your Editor and the Executive Committee, 
but also upon the general membership of the 
Association, and their willingness to give of 
their talents and time by contributing articles 
to the Journal, by giving the Editor and the 
Executive Committee the benefit of advice 
and suggestions as regards the Journal, and 
by calling to the Editor’s attention decisions 
of interest to members of the Association. 


I want to take this occasion to thank mem- 
bers of the Association who have served on the 
Executive Committee since I have had some- 
thing to do with the publication of the Jour- 
nal, and to the members of the Association 
who have responded when called upon to 
assist in making the Journal a success by con- 
tributing articles and material for the Journal. 


I would like for each member of the Asso- 
ciation to feel his responsibility for the Jour- 
nal, to make suggestions to the Editor and 
not only to contribute articles to the Journal 
but to make suggestions as to articles and 
subjects which should be featured in the Jour- 
nal. 

And in conclusion I do not think it amiss 
for me to say that it seems to me a fine thing 
that the Association has developed into an 
organization which offers the opportunity for 
attorneys with mutual interests to cooperate 
toward the furtherance and protection of 
their interests and the interests of their clients. 
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Standing Committees of the Association 


CASUALTY INSURANCE 


Chairman: F. B. Baylor, Sharp Building, Lin- 
coln, Nebraska. 

Fred S. Ball, Jr., First National Bank Building, 
Montgomery, Alabama. 

Melvin M. Roberts, Guardian Building, Cleve- 
land, Ohio. 

Theodore W. Bethea, Hibernia Building, New 
Orleans, La. 

Payne Karr, Exchange Building, Seattle, Washing- 
ton. 

Fletcher B. Coleman, State Farm Mutual Building, 
Bloomington, Illinois. 

Irvin &. Kerr, Dime Bank Building, Detroit, 
Michigan. 


COMPULSORY AUTOMOBILE INSURANCE 
AND FINANCIAL RESPONSIBILITY 
LEGISLATION 


Chairman: Forrest S. Smith, 1 Exchange Place, 
Jersey City, N. J. 

Elias Field, 15 State Street, Boston, Massachusetts. 

William H. Freeman, Northwestern Bank Building, 
Minneapolis, Minnesota. 

Oliver R. Beckwith, Aetna Casualty & Surety Com- 
pany, Hartford, Connecticut. 

John L. Barton, First National Bank Building, 
Omaha, Nebraska. 

Francis M. Holt, Graham Building, Jacksonville, 
Fla. 

Howard D. Brown, United Artists Building, De- 
troit, Michigan. 

Royce G. Rowe, Lumbermens Mutual Cas. Co., 
4750 Sheridan Road, Chicago, Il. 


Herbert W. J. Hargrave, 15 Washington Street, 
Newark, New Jersey. 


FIDELITY AND SURETY LAW 


Chairman: Clarence F. Merrell, Consolidated 
Building, Indianapolis, Ind. 

Thomas L. Johnson, Jackson Building, Asheville, 
North Carolina. 

J. Harry Schisler, Fidelity & Deposit Co. of Md., 
Fidelity Building, Baltimore, Maryland. 

Leo T. Kissam, 50 Broadway, New York City. 

Alfred C. Kammer, Hibernia Bank Building, New 
Orleans, Louisiana. 

Lester P. Dodd, Dime Bank Building, Detroit, 
Michigan. 


A. B. Keller, National Bank Building, Pittsburg, 
Kansas. 


FIRE AND MARINE INSURANCE 
Chairman: Charles W. Sellers, Guardian Build- 


ing, Cleveland, Ohio. 


Thomas F. Mount, Packard Building, Philadelphia, 
Pa. 


W. Percy McDonald, Commerce Title Building, 
Memphis, Tenn. 

J. B. Patterson, Union National Bank Building, 
Wichita, Kan. 

Cassius E. Gates, Central Building, Seattle, Wash- 
ington. 


HEALTH AND ACCIDENT INSURANCE 


Chairman: Paul J. McGough, Northwestern 
National Bank Bldg., Minneapolis, Minnesota. 

Robert P. Hobson, Kentucky Home Life Building, 
Louisville, Kentucky. 

Frank X. Cull, Bulkley Building, Cleveland, Ohio. 

Stevens T. Mason, National Bank Building, De- 
troit, Michigan. 

Forrest A. Betts, Title Insurance Building, Los 
Angeles, California. 


HOME OFFICE COUNSEL 


Chairman: J. Mearl Sweitzer, Employers Mu- 
tual Liability Ins. Co., 502 3rd Street, Wausau, 
Wisconsin. 

Hugh D. Combs, United States Fidelity & Guaranty 
Co., Baltimore, Maryland. 

Patrick F. Burke, Indemnity Insurance Company 
of N.A., 1600 Arch Street, Philadelphia, Pa. 

John A. Luhn, Fidelity & Deposit Co. of Mary- 
land, Baltimore, Maryland. 

Victor C. Gorton, Allstate Insurance Company, 
20 North Wacker Drive, Chicago, Illinois. 

Raymond N. Caverly, Fidelity & Casualty Co. of 
N. Y., 80 Maiden Lane, New York City. 

George L. Naught, American Surety Company, 
100 Broadway, New York City. 

Berkeley Cox, Aetna Life Insurance Company, 
Hartford, Connecticut. 


LIFE INSURANCE 


Chairman: C. M. Vrooman, Midland Building, 
Cleveland, Ohio. 

Andrew D. Christian, Mutual Building, Richmond, 
Virginia. 

W. Calvin Wells, III, Lamar Life Building, Jack- 
son, Mississippi. 

Lowell White, Equitable Building, Denver, Col. 

Thomas B. Jackson, Kanawha Valley Building, 
Charleston, West Virginia. 


UNAUTHORIZED PRACTICE OF LAW 


Chairman: Oscar J. Brown, State Tower Bldg., 
Syracuse, New York. 

Wilson C. Jainsen, Hartford Acc. & Ind. Com- 
pany, 690 Asylum Street, Hartford, Conn. 

C. H. Gover, 500 Law Bldg., Charlotte, N. C. 

James T. Blair, Jr., Bacon Building, Jefferson 
City, Mo. 
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Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City, N. J. 

H. J. Schroeder, Hardware Mutual Casualty Co., 
Stevens Point, Wisconsin. 


Jewell Alexander, 315 Montgomery Street, San 
Francisco, Calif. 


WORKMEN’S COMPENSATION 


Chairman: Kenneth P. Grubb, 328 North Broad- 
way, Milwaukee, Wisconsin. 

Leslie P. Beard, American Bank Building, New 
Orleans, Louisiana. 


Kenneth B. Cope, First National Bank Building, 
Canton, Ohio. 
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Earl F. Boxell, Ohio Building, Toledo, Ohio. 


Rex H. Fowler, Crocker Building, Des Moines, 
Towa. 


ENTERTAINMENT 

Chairman: William O. Reeder, Ambassador 
Building, St. Louis, Mo. 

Mrs. Willis Smith, Raleigh, N. C. 

Mrs. Raymond N. Caverly, New York City. 

Lowell White, Equitable Building, Denver, Colo. 

Richard B. Montgomery, Jr., 1304 Canal Bank 
Building, New Orleans, La. 


Harvey E. White, 200 Citizens Bank Building, 
Norfolk, Va. 


General Legislative Committee 


Chairman: Howard D. Brown, 600 United Artists 
Building, Detroit, Michigan. 

J. Mearl Sweitzer, 502 3rd Street, Wausau, Wis- 
consin. 


Raymond N. Caverly, 80 Maiden Lane, New York 
City. 


James A. Beha, 70 Pine Street, New York 
City. 

George W. Yancey, 1007 Massey Building, Birm- 
ingham, Alabama. 


Richard B. Montgomery, Jr., 1304 Canal Bank 
Building, New Orleans, Louisiana. 


District Chairmen of the Legislative Committees 


First District: John W. Downs, 11 Beacon Street, 
Boston, Massachusetts. 

Second District: Leo T. Kissam, 50 Broadway, 
New York City. 

Third District: Joseph W. Henderson, Packard 
Building, Philadelphia, Pennsylvania. 

Fourth District: A. J. Lilly, Maryland Casualty 
Company, Baltimore, Maryland. 

Fifth District: (Divided into two parts). 

A. Alabama, Florida and Georgia, H. H. Grooms, 
Massey Building, Birmingham, Alabama. 


B. Louisiana, Mississippi and Texas, Marion N. 
Chrestman, Republic Bank Building, Dallas, Texas. 

Sixth District: Wilbur E. Benoy, A. I. U. Citadel, 
Columbus, Ohio. 

Seventh District: Herbert L. Bloom, 4750 Sheri- 
dan Road, Chicago, Illinois. 

Eighth District: Frederick A. Rhodes, P. O. Box 
207, Kansas City, Missouri. 

Ninth District: Joe G. Sweet, Financial Center 
Building, San Francisco, California. 

Tenth . District: G. Dexter Blount, Equitable 
Building, Denver, Colorado. 
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State Legislative Committees 


ALABAMA 
Chairman: Fred S. Ball, Jr., First National Bank 
Building, Montgomery. 
H. H. Grooms, Massey Building, Birmingham. 
William McLeod, Merchants National Bank Build- 
ing, Mobile. 


ARIZONA 
Chairman: Harold L. Divelbess, Professional 
Building, Phoenix. 
Ivan Robinette, Professional Building, Phoenix. 
H. M. Fennemore, Phoenix National Bank Build- 
ing, Phoenix. 


ARKANSAS 
Chairman: George B. Rose, Box 1190, Little Rock. 
A. L. Barber, Donaghey Building, Little Rock. 
Harvey T. Harrison, Southern Building, Little Rock. 


CALIFORNIA 
Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco. 
Joe Crider, Jr., 650 S. Spring Street, Los Angeles. 
Forrest A. Betts, Title Ins. Building, Los Angeles. 


COLORADG 
Chairman: William E. Hutton, Capitol Life 
Building, Denver. 
Arthur H. Laws, University Building, Denver. 
William R. Eaton, First National Bank Building, 
Denver. 


CONNECTICUT 
Chairman: Allan E. Brosmith, 700 Main Street, 
Hartford. 
Wilson C. Jainsen, 690 Asylum Street, Hartford. 
Arthur B. O’Keefe, 153 Court Street, New Haven. 


DELAWARE 
Chairman: James R. Morford, Delaware Trust 
Building, ‘Wilmington. 
Abel Klaw, DuPont Building, Wilmington. 
William Prickett, Delaware Trust Building, Wilm- 
ington. 


DISTRICT OF COLUMBIA 
Chairman: Norman B. Frost, Hibbs Building, 
Washington. 
Frank F. Nesbit, Metropolitan Building, Wash- 
ington. 
Henry I. Quinn, Woodward Building, Washington. 


FLORIDA 
Chairman: Francis M. Holt, Graham Building, 
Jacksonville. 
Sam H. Mann, Jr., Southern National Bank Build- 
ing, St. Petersburg. 
Curtis L. Waller, Centennial Building, Tallahassee. 


GEORGIA 
Chairman: Arthur G. Powell, Citizens & South- 
ern National Bank Building, Atlanta. 
John M. Slaton, 22 Marietta St. Bldg., Atlanta. 
Barry Wright, Rome. 


IDAHO 
Chairman: Oliver O. Haga, Idaho Building, Boise. 
R. P. Parry, First National Bank Building, Twin 
Falls. 


ILLINOIS 


Chairman: Albert W. Schlipf, First National 
Bank Building, Springfield. 

Louis F. Gillespie, Reisch Building, Springfield. 

Clarence W. Heyl, Central National Bank Build- 
ing, Peoria. 


INDIANA 
Chairman: C. F. Merrell, Consolidated Building, 
Indianapolis. 
Arthur L. Aiken, Citizens Trust Building, Fort 
Wayne. 
James E. Bingham, Electric Building, Indianapolis. 


IOWA 
Chairman: Rex H. Fowler, Crocker Building, 
Des Moines. 
Jesse A. Miller, Equitable Building, Des Moines. 
Deloss P. Shull, Davidson Building, Sioux City. 


KANSAS 
Chairman: Harry W. Colmery, National Bank 
of Topeka Building, Topeka. 
Douglas Hudson, Marble Building, Fort Scott. 
Thomas M. VanCleave, Commercial Building, 
Kansas City. 


KENTUCKY 
Chairman: Ernest Woodward, Kentucky Home 
Life Building, Louisville. 
Leslie W. Morris, Farmers Deposit Bank Building, 
Frankfort. 
John E. Tarrant, Kentucky Home Life Building, 
Louisville. 


LOUISIANA 
Chairman: L. W. Brooks, Louisiana National 
Bank Building, Baton Rouge. 
Alfred C. Kammer, Hibernia Bank Building, New 
Orleans. 
Alvin O. King, Weber Building, Lake Charles. 


MAINE 
Chairman: Clement F. Robinson, 85 Exchange 
Street, Portland. 
Herbert E. Locke, Depositors Trust Building, 
Augusta. 
Brooks Whitehouse, 57 Exchange Street, Portland. 


MARYLAND 
Chairman: Robert R. Carman, Maryland Trust 
Building, Baltimore. 
Charles T. LeViness, III, Munsey Building, Balti- 
more. 
Walter L. Clark, Baltimore Trust Building, Balti- 
more. 


MASSACHUSETTS 
Chairman: Gay Gleason, 33 Broad Street, Boston. 
Leslie P. Hemry, American Mutual Liability In- 
surance Co., 142 Berkeley St., Boston. 
Byron K. Elliott, John Hancock Mutual Life In- 
surance Company, Boston. 
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MICHIGAN . 
Chairman: Dean W. Kelley, Mutual Building, 
Lansing. 
John M. Dunham, Grand Rapids National Bank 
Building, Grand Rapids. 
Wilber M. Brucker, Penobscot Building, Detroit. 


MINNESOTA 
Chairman: Charles N. Orr, Minnesota Building, 
St. Paul. 
William H. Freeman, Northwestern Bank Building, 
Minneapolis. 
Paul J. McGough, Northwestern National Bank 
Building, Minneapolis. 


MISSISSIPPI 
Chairman: W. Calvin Wells, III, Lamar Life 
Building, Jackson. 
William H. Watkins, 
Jackson. 
J. Morgan Stevens, Standard Life Building, Jack- 
son. 


Standard Life Building, 


MISSOURI 
James T. Blair, Jr., Bacon Building, 


Chairman: 
Jefferson City. 

Wayne Ely, 
Louis. | 

Walter R. Mayne, 506 Olive Street, St. Louis . 


Bank of Commerce Building, St. 


MONTANA 
Chairman: Roy H. Glover, First National Bank 
Building, Great Falls. 
John E. Corette, Hennessy Building, Butte. 
W. J. Jameson, Electric Building, Billings. 


NEBRASKA 
Chairman: F. B. Baylor, Sharp Building, Lincoln. 
William C. Fraser, Omaha National Bank Building, 
Omaha. 
Robert W. Devoe, Bankers Life Building, Lincoln. 


NEVADA 


Chairman: Miles N. Pike, P. O. Box 2465, Reno. 
B. L. Quayle, Ely. 


NHW HAMPSHIRE 

Chairman: Philip H. Faulkner, 
Street, Keene. 

Maurice F. Devine, Bell Building, Manchester. 


Louis E. Wyman, 45 Market St., Manchester. 


5 St. James 


NEW JERSEY 
Chairman: Frank J. Roan, Commercial Casualty 
Insurance Company, 10 Park Place, Newark. 
Lionel P. Kristeller, 810 Broad Street, Newark. 
— Townsend, Jr., 921 Bergen Avenue, Jersey 
ity. 


NEW MEXICO 
Chairman: Carl H. Gilbert, A. B. Renehan Build- 
ing, Santa Fe. 
Pearce C. Rodey, Box 422, Albuquerque. 
Francis C. Wilson, Sena Plaza, Santa Fe. 
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NEW YORK 


Chairman: Donald Gallagher, 
Albany. 

Hervey J. Drake, 60 John St., Association of 
Casualty and Surety Executives, New York City. 


Gordon Steele, Ellicott Square Bldg., Buffalo. 


11 Pearl Street, 


NORTH CAROLINA 


Chairman: Robert Ruark, Lawyers Building, 
Raleigh. 

Julius C. Smith, Jefferson Standard Building, 
Greensboro. 


Francis E. Winslow, Box 652, Rocky Mount. 


NORTH DAKOTA 


Chairman: Gordon V. Cox, Little Building, Bis- 
marck. 
Herbert G. Nilles, New Black Building, Fargo. 


A. R. Bergesen, O’Neil Block, Fargo. 


OHIO 
Chairman: Don McVay, Ohio Farmers Insurance 
Company, Leroy. 
William G. Pickrel, Union Trust Building, Dayton. 
Harold C. Heiss, Keith Building, Cleveland. 


OKLAHOMA 
Chairman: Hal C. Thurman, Braniff Building, 
Oklahoma City. 
Raymond A. Tolbert, First National Building, 
Oklahoma City. 
V. P. Crowe, First National Bank Building, Okla- 
homa City. 


OREGON 
Chairman: R. W. Wilbur, Board of Trade Build- 


ing, Portland. 


PENNSYLVANIA 
Chairman: J. Borton Weeks, Broad and Vine 
Streets, Chester. 
Charles T. Bunting, 511 Walnut Street, Philadel- 
phia. 
R. D. Dalzell, 450 Fourth Avenue, Pittsburgh. 


RHODE ISLAND 
Chairman: Harold A. Andrews, Industrial Trust 
Building, Providence. 
Felix Hebert, Turks Head Building, Providence. 
Clifford A. Kingsley, Turks Head Building, Provi- 
dence. 


SOUTH CAROLINA 
Chairman: Pinckney L. Cain, 
Building, Columbia. 
George L. Buist, 30 Broad Street, Charleston. 
Ashley C. Tobias, Carolina Life Building, Columbia. 


Central Union 


SOUTH DAKOTA 
Chairman: Karl Goldsmith, Pierre National Bank 
Building, Pierre. 
F. G. Warren, Boyce-Greeley Building, Sioux Falls. 
M. T. Woods, Sioux Falls. 


TENNESSEE 
Chairman: W. Percy McDonald, Commerce 
Title Building, Memphis. __. 
Miller Manier, Baxter Building, Nashville. 
Estes Kefauver, Provident Building, Chattanooga. 
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TEXAS 


Chairman: M. H. Goldsmith, Littlefield Build- 
ing, Austin. 
William Thompson, Republic Bank Building, Dallas. 
Bert King, City National Bank Building, Wichita 


Falls. 


UTAH 


Chairman: Ralph T. Stewart, Continental Na- 
tional Building, Salt Lake City. 

Dan B. Shields, Judge Building, Salt Lake City. 

Paul H. Ray, Kearns Building, Salt Lake City. 


VERMONT 


Chairman: Walter S. Fenton, Mead Building, 
Rutland. 
William N. Theriault, Capital Savings Bank Build- 


ing, Montpelier. 


VIRGINIA 


Chairman: Harvey B. Apperson, Boxley Build- 
ing, Roanoke. 

James H. Corbitt, National Bank of Suffolk Build- 
ing, Suffolk. 


Harvey E. White, Citizens Bank Building, Norfolk. 
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WASHINGTON 
Chairman: Cassius E. Gates, Central Building, 
Seattle. 


O. B. Thorgrimson, Northern Life Tower, Seattle. 
B. H. Kizer, Old National Bank Building, Spokane. 


WEST VIRGINIA 
Chairman: Thomas B. Jackson, Kanawha Valley 
Building, Charleston. 
Frank C. Haymond, Haymond Building, Fairmont. 
Clarence E. Martin, The Peoples Trust Building, 
Martinsburg. 


WISCONSIN 
Chairman: Robert J. Sutherland, The Power & 
Light Building, Madison. 
Jesse E. Higbee, Linker Building, LaCrosse. 
Kenneth P. Grubb, 828 N. Broadway, Milwaukee. 


WYOMING 


Chairman: M. A. Kline, Majestic Building, 


Cheyenne. 
Clarence A. Swainson, Hynds Building, Cheyenne. 


State Membership Committees 


ALABAMA 
Chairman: George W. Yancey, 1007 Massey Bldg., 
Birmingham. 
J. P. Mudd, Massey Building, Birmingham. 
Fred S. Ball, Jr., First National Bank Building, 
Montgomery. 


ARIZONA 
Chairman: Harold L. Divelbess, 
Building, Phoenix. 
Raymond N. Campbell, P. O. Box 70, Yuma. 
W. E. Patterson, Valley Bank Building, Prescott. 


Professional 


ARKANSAS 
Chairman: Edward L. Wright, Southern Bldg., 
Little Rock. 
A. L. Barber, Donaghey Building, Little Rock. 
Grover T. Owens, Exchange Bank Building, Little 
Rock. 


CALIFORNIA 
Chairman: Forrest A. Betts, Title Insurance Bldg., 
Los Angeles. 
Joe Crider, Jr., 650 S. Spring Street, Los Angeles. 
Jewell Alexander, 315 Montgomery Street, San 
Francisco. 


CANADA 
Chairman: W. C. Davidson, K. C., Lumsden 
Building, Toronto. 
Roger Lacoste, 221 St. James Street, West, Mon- 
treal. 
G. H. Aikins, K. C., Somerset Block, Winnipeg. 


COLORADO 


Chairman: Lowell White, Equitable Building, 
Denver. 
G. Dexter Blount, Equitable Building, Denver. 


Arthur H. Laws, University Building, Denver. 


CONNECTICUT 
Chairman: Arthur T. Keefe, Mercer Building, 
New London. 
Allan E. Brosmith, 700 Main Street, Hartford. 
Charles A. Watrous, 205 Church St., New Haven. 


DELAWARE 


Chairman: Abel Klaw, DuPont Building, Wilm- 
ington. 

James R. Morford, Delaware Trust Building, 
Wilmington. 

William Prickett, Delaware Trust Building, Wilm- 
ington. 


DISTRICT OF COLUMBIA 


Chairman: Frank F. Nesbit, Metropolitan Bank 
Building, Washington. 

Norman B. Frost, Hibbs Building, Washington. 

J. Wilmer Latimer, Investment Building, Wash- 
ington. 


FLORIDA 
Chairman: G. L. Reeves, P. O. Box 2111,Tampa. 
Francis M. Holt, Graham Building, Jacksonville. 
H. Reid deJarnette, First National Bank Building, 
Miami. 
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GEORGIA 
Chairman: Arthur G. Powell, Citizens & South- 
ern National Bank Building, Atlanta. 
James N. Frazer, Citizens & Southern National 
Bank Building, Atlanta. 
James S. Bussey, Southern Finance Building, 
Augusta. 


IDAHO 
Chairman: Oliver O. Haga, Idaho Building, Boise. 
R. P. Parry, First National Bank Building, Twin 
Falls. 


ILLINOIS 
Chairman: Albert W. Schlipf, 
Bank Bldg., Springfield. 


First National 


E. Bentley Hamilton, Alliance Life Building, 
Peoria. 
Ralph R. Hawxhurst, 1 North LaSalle Street, 
Chicago. 

INDIANA 
Chairman: M. Edward Doran, Union Trust 


Building, South Bend. 

Arthur L. Aiken, Citizens Trust Building, Fort 
Wayne. 

C. F. Merrell, Consolidated Building, Indianapolis. 


IOWA 

Chairman: Rex H. Fowler, 
Des Moines. 

Deloss P. Shull, Davidson Building, Sioux City. 


Jesse A. Miller, Equitable Building, Des Moines. 


Crocker Building, 


KANSAS 
Chairman: A. B. Keller, National Bank Building, 
Pittsburg. 
J. B. Patterson, Union National Bank Building, 
Wichita. 
Robert L. Webb, National 
Topeka. 


Reserve Building, 


KENTUCKY 
Chairman: Robert P. Hobson, Kentucky Home 
Life Building, Louisville. 
Grover C. Thompson, First National Bank & Trust 
Co. Building, Lexington. 
W. H. Dysard, Second National Bank Building, 
Ashland. 


LOUISIANA 
Chairman: Leslie P. Beard, American Bank 
Building, New Orleans. 
St. Clair Adams, Jr., American Bank Building, 
New Orleans. 
Alfred C. Kammer, Hibernia Bank Building, New 
Orleans. 


MAINE 
Chairman: Jacob H. Berman, 85 Exchange Street, 
Portland. 


Edward F. Merrill, Merrill Block, Skowhegan. 


MARYLAND 
Chairman: Hugh D. Combs, United States Fi- 
delity & Guaranty Company, Baltimore. 
Charles T. LeViness, III, Munsey Building, Balti- 
more. 
John A. Luhn, Fidelity & Deposit Co. of Md., 
Baltimore. 
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MASSACHUSETTS 


Chairman: Richard H. Field, 15 State Street, 
Boston. 
Gay Gleason, 33 Broad Street, Boston. 


Charles W. Proctor, 390 Main Street, Worcester. 


MICHIGAN 
Chairman: Irvin E. Kerr, Dime Bank Building. 
Detroit. 
Leo J. Carrigan, Eaton Tower, Detroit. 
William E. Crane, Second National Bank Building, 
Saginaw. 


MINNESOTA 
Chairman: William H. Freeman, Northwestern 
Bank Building, Minneapolis. 
Paul J. McGough, Northwestern National Bank 
Building, Minneapolis. 
James E. Kelley, Hamm Building, St. Paul. 


MISSISSIPPI 
Chairman: W. Calvin Wells, III, Lamar Life 
Building, Jackson. 
William H. Watkins, Jr., Deposit Bank Building, 
Jackson. 
Edward C. Brewer, Clarksdale. 


MISSOURI 
Chairman: Wayne Ely, Bank of Commerce Bldg., 
St. Louis. 
Walter R. Mayne, 506 Olive Street, St. Louis. 
P. E. Reeder, Waltower Building, Kansas City. 


MONTANA 
Chairman: Raymond Hildebrand, Glendive. 
Roy H. Glover, First National Bank Building, 
Great Falls. 
J. W. Speer, First National Bank Building, Great 
Falls. 


NEBRASKA 
Chairman: John L. Barton, First National Bank 
Building, Omaha. 
Don W. Stewart, Sharp Building, Lincoln. 
William C. Fraser, Omaha National Bank Building, 
Omaha. 


NEVADA 
Chairman: Miles N. Pike, P. O. Box 2465, Reno. 
B. L. Quayle, Ely. 


NEW HAMPSHIRE 


Chairman: Philip H. Faulkner, 5 St. James Street, 
Keene. 
Maurice F. Devine, Bell Building, Manchester. 


Louis E. Wyman, 45 Market Street, Manchester. 


NEW JERSEY 
Chairman: James D. Carpenter, Jr., 75 Mont- 
gomery Street, Jersey City. 
Samuel P. Orlando, West Jersey Trust Building, 
Camden. 


Frank J. Roan, Commercial Casualty Ins. Co., 


10 Park Place, Newark. 
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NEW MEXICO 
Chairman: Carl H. Gilbert, A. B. Renehan Bldg., 
Santa Fe. 


Pearce C. Rodey, Box 422, Albuquerque. 


NEW YORK 
Chairman: Raymond N. Caverly, 
Lane, New York. 
Lewis C. Ryan, Hills Building, Syracuse. 
Gordon Steele, Ellicott Square Building, Buffalo. 
Donald Gallagher, 11 North Pearl Street, Albany. 
George L. Naught, 100 Broadway, New York. 


80 Maiden 


NORTH CAROLINA 


Chairman: Charles H. Gover, Law Building, 
Charlotte. 

Murray G. James, Murchison Building, Wilmington. 
Fred S. Hutchins, Wachovia Bank Building, 


Winston-Salem. 


NORTH DAKOTA 
Chairman: Herbert G. Nilles, New Black Build- 
ing, Fargo. 
Gordon V. Cox, Little Building, Bismarck. 
Philip R. Bangs, 215%4 S. Third Street, Grand 
Forks. 


OHIO 
Chai-man: H. G. Hightower, Fourth National 
Bank Building, Cincinnati. 
H. Melvin Roberts, Guardian Building, Cleveland. 
a H. Francis, Sinclair Building, Steuben- 
ville. 


OKLAHOMA 
Chairman: Welcome D. Pierson, First National 
Building, Oklahoma City. 
Harold C. Thurman, Braniff Building, Oklahoma 
City. 
H. L. Smith, Kennedy Building, Tulsa. 


OREGON 
Chairman: R.W. Wilbur, Board of Trade Build- 


ing, Portland. 


PENNSYLVANIA 

Chairman: R. D. Dalzell, 450 Fourth Avenue, 
Pittsburgh. 

J. Harry LaBrum, Packard Building, Philadelphia. 


Charles T. Bunting, 511 Walnut St., Philadelphia. 


RHODE ISLAND 

Chairman: Felix Hebert, Turks Head Building, 
Providence. 

Henry M. Boss, Jr., Turks Head Bldg., Providence. 


J. Russell Haire, 223 Thames Street, Newport. 


SOUTH CAROLINA 
Chairman: George L. Buist Rivers, 28 Broad 
Street, Charleston. 
Pinckney L. Cain, Central Union Building, Co- 
lumbia. 
Benjamin A. Moore, One Broad Street, Charleston. 
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SOUTH DAKOTA 
Chairman: F. G. Warren, Boyce-Greeley Bldg., 
Sioux Falls. 
M. T. Woods, Sioux Falls. 
Perry F. Loucks, Way-Penny Building, Watertown. 
TENNESSEE 


Chairman: Miller Manier, Baxter Building, 
Nashville. 

W. Percy McDonald, Commerce Title Building, 
Memphis. 

Harry T. Poore, Fidelity Bankers Building, Knox- 


ville. 


TEXAS 


Chairman: Marion N. Chrestman, Republic 
Bank Building, Dallas. 
Bert King, City National Bank Bldg., Wichita Falls. 


Albert P. Jones, Esperson Building, Houston. 


UTAH 
Chairman: Ralph T. Stewart, Continental Na- 
tional Building, Salt Lake City. 
Dan B. Shields, Judge Building, Salt Lake City. 
Paul H. Ray, Kearns Building, Salt Lake City. 


VERMONT 
Chairman: Walter S. Fenton, Mead Building, 
Rutland. 
William N. Theriault, Capital Savings Bank Build- 
ing, Montpelier. 


VIRGINIA 
Chairman: Leonard G. Muse, Boxley Building, 
Roanoke. 
Andrew D. Christian, Mutual Building, Richmond. 
W. E. Duke, Court Square Building, Charlottes- 
ville. 


WASHINGTON 
Chairman: W. R. McKelvy, Insurance Building, 
Seattle. 
Cassius E. Gates, Central Building, Seattle. 


B. H. Kizer, Old National Bank Building, Spokane. 


WEST VIRGINIA 
Chairman: Thomas B. Jackson, Kanawha Val- 
ley Building, Charleston. 
E. A. Marshall, First Huntington National Bank 
Building, Huntington. 
James M. Guiher, Union Bank Building, Clarks- 
burg. 


WISCONSIN 
Chairman: J. Mearl Sweitzer, Employers Mu- 
tual Liability Ins. Co., 502 3rd St. Wausau. 


Robert J. Sutherland, The Power & Light Bldg., 
Madison. 


H. J. Schroeder, Hardware Mutual Casualty Com- 
pany, Stevens Point. 


WYOMING 
Clarence A. Swainson, Hynds Bldg., Cheyenne. 
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Federal Regulation of Insurance Under the Constitution 


By Bert W. Levit* 
San Francisco, California 


HE timeliness of a discussion of the pos- 
sibility and desirability of the enactment 
of laws by Congress designed to more or less 
completely supervise the business of insur- 
ance, must be obvious. ; 

The Temporary National Economic Com- 
mittee, created last year’ to study and report 
on monopolies and the concentration of eco- 
nomic power in the national economic 
machine, has been the subject of considerable 
press comment. It is not so generally known, 
however, that one of the main lines of study 
which the Committee has had on its agenda 
from the beginning is a thorough investiga- 
tion of the organization and practices of in- 
surance companies, both life and property.’ 

Moreover, there has been a rather general 
impression on the part of the public that the 
federal government under the New Deal has 
been reaching out to impose new controls over 
fields which, in the past, have been almost 
entirely under the control of the individual 
states. Examples of this trend, to mention 
only a few of the more outstanding, are 
security regulation, the Wagner Act, and the 
Wage and Hour Bill. Along with this im- 
pression runs another, which is that some- 
where along the line the Supreme Court of the 
United States has been changing its views 
on the meaning of some parts of the Consti- 
tution, and that this changing viewpoint has 
made possible these new regulations. 

In ‘truth, the accuracy of these popular im- 
pressions is surprising. It has been pointed 
out that the Constitution is what the Supreme 
Court says it is; and there is a vast differ- 
ence between what the Supreme Court has 
said in the past (venerated or not, as you 
prefer) and what it is saying today. Oc- 


*Former Special Assistant to the United States 
Attorney General at Washington, D.C. Special lec- 
turer on insurance law at Stanford University Law 
School. Author of various articles in the field of In- 
surance Law. Member, International Association of 
Insurance Counsel. 

*Acts of 75th Congress, 3d Ses. 1938, ch. 456 (Public 
Res. No. 113). 

*See testmiony of Leon Henderson, executive secre- 
tary of T.N.E.C., before T.N.E.C.; as summarized in 
Domestic Commerce (Vol. 22, No. 16, Dec. 10, 1938, 
p. 347). 


casionally, when a court departs from prece- 
dent it does so avowedly and openly, and 
admits that the law has been changed by its 
decision. Such a case was Erie Railroad Co. 
v. Tompkins,’ decided about a year ago, where- 
by the Supreme Court expressly overruled a 
century-old doctrine of federal jurisprudence. 

More frequently, however, established rules 
of law are changed by inference. The court 
finds expressions in the earlier cases that 
seem to support its present views, and quotes 
them; the decisions which were therefore 
thought to be controlling, but which are con- 
trary to the court’s present views, are “dis- 
tinguished.” It may take years and a long 
line of such decisions to convince the text 
writers and the law teachers that the law has 
been changed. We are now passing through 
such a period of change in the field of con- 
stitutional law, and it is of particular interest 
to the subject under discussion in so far as 
it relates to the scope of the commerce 
clause. 


The Constitution of the United States pro- 
vides :* 


“The Congress shall have power .. . to 
regulate commerce with foreign nations, and 
among the several States, and with the 
Indian tribes.” 


It is upon this language of the Constitu- 
tion that federal regulation of insurance must 
stand or fall. Will it stand or will it fall? 

Mr. Samuel Davis, of the Boston bar, has 
recently published an article entitled “Inter- 
state Commerce and Insurance.’”” Mr. Davis 
reaches the conclusion that the business of 
insurance is not subject to federal regulation, 
and expresses the opinion that should the 
National Labor Relations Board, for example, 
seek to bring the insurance business within 
its jurisdiction, “it would be the privilege 
and even the duty of insurance companies to 
resist to the utmost.” 


°304 U.S. 64, 58 S. Ct. 817, 82 L.Ed. 1188, 114 
A.L.R. 1487. 

“Ast. I, Sec. 8, Cl. 3. 

*The Western Underwriter, Feb. 1939, p. 16 et seq. 
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There is a fallacy in the reasoning of Mr. 
Davis, which is apparent from the question he 
sets himself to answer. That question is 
stated in the opening paragraph of his article 
as follows: 


“Will the United States Supreme Court 
finally be induced to reverse its continuous 
line of decisions for more than fifty years 
and hold insurance to be interstate com- 
merce?” 


The “continuous line of decisions” to which 
Mr. Davis refers is typified by the well known 
case of Paul v. Virginia.” In that case, and 
in a number of others which followed it,’ the 
Supreme Court of the United States upheld 
state laws regulating the operations of insur- 
ance companies on the ground that the is- 
suance of a policy of insurance is not a trans- 
action of commerce, and that insurance poli- 
cies are not articles of commerce nor are they 
interstate transactions even though the parties 
may be domiciled in different states. Mr. 
Davis concludes that the Supreme Court “will 
probably refuse” to reverse itself. 


It is suggested that Mr. Davis has put and 
answered the wrong question. The real ques- 
tion involved is: Does Congress have power 
to regulate the business of insurance under 
the commerce clause of the federal Constitu- 
tion? 


A moment’s reflection will indicate a clear 
distinction between the two lines of inquiry. 
But before pursuing this further, it should be 
pointed out in fairness that insurance men 
generally have been disposed to dismiss the 
subject of federal regulation, as does Mr. 
Davis, with a wave of the hand and the bare 
statement that the Supreme Court has always 
held that insurance is not commerce. As a 
sample of this attitude, one may refer to 
Hardy’s “The Making of the Fire Insurance 


°8 Wall. 168, 19 L.Ed. 357. 


*The so-called “Insurance Cases”: Paul v. Virginia, 
8 Wall. 168, 19 L.Ed. 357; Ducat v. Chicago, 10 Wall. 
410, 19 L.Ed. 972; Liverpool etic. Ins. Co. v. Massa- 
chusetts, 10 Wall. 566, 19 L.Ed. 1029; Philadelphia 
Fire Assn. v. New York, 119 U.S. 110, 7 S.Ct. 108, 
30 L.Ed. 342; Hooper v. California, 155 US. 648, 
5 Inters. Com. Rep. 610, 15 S.Ct. 207, 39 L.Ed. 297; 
Noble v. Mitchell, 164 U.S. 367, 17 S.Ct. 110, 41 L. 
Ed. 472; New York L. Ins. Co. v. Cravens, 178 U. 
S. 389, 20 S.Ct. 962, 44 L.Ed. 1116; Nutting v. Massa- 
chusetts, 183 U.S. 553, 22 S.Ct. 238, 46 L.Ed. 324; 
New York L. Ins. Co. v. Deer Lodge County, 231 
U.S. 495, 34 S.Ct. 167, 58 L.Ed. 332. 
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Rate.’” The chapter entitled “The State and 
the Rate” commences in this manner: 


“In the famous decision of Paul versus 
The Commonwealth of Virginia, decided 
in the Supreme Court of the United States 
in the December term of 1848, it was de- 
cided that insurance was not commerce. 
Therefore it was not subject to regulation 
by the United States, but was wholly sub- 
ject, or practically so, to regulation by the 
individual states. This, therefore, placed it 
within the power of every state and terri- 
tory in the United States to make such laws, 
rules and regulations as it might deem 
proper in regard to the subject of insur- 
ance. There are some who feel that if we 
had in the United States one law for in- 
surance for all the country, that it would 
be greatly to the advantage of the insured 
and the insurer. The question is from a 
practical standpoint purely theoretical. It 
affords a topic for interesting discussion, 
but beyond that it cannot go until a great 
deal is done. The primary thing that it 
would be necessary to do would be to adopt 
an amendment to the Constitution of the 
United States for the purpose of placing 
within the power of the United States the 
passing of the regulatory laws in regard to 
insurance. . . It does not seem probable 
at the present time that this is even a re- 
mote possibility. . . It may as well be dis- 
missed as something not within the realms 
of practical politics to assume that an 
amendment to the Constitution can be 
adopted and the business become regulated 
by Congress.” 


The National Labor Relations Act,” before 
the Supreme Court upheld it, was said to be 
inapplicable to the production industries be- 
cause it was well settled by prior decisions 
of the court that production is not commerce. 
(Certainly, the argument is reminiscent of the 
approach of Mr. Davis referred to above.) 
So clear did this seem at the time, that a 
committee of prominent attorneys wrote and 
published a lengthy report on the constitu- 
tionality of the Act.” Included on the com- 


*The Spectator Company, 1926. 

*29 US.C.A., secs. 151 et seq.; 49 Stat. 457. 

*Report on the Constitutionality of the National 
Labor Relations Act; issued September 5, 1935, by 
the National Lawyers Committee of the American 
Liberty League. 
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mittee were such names as James M. Beck, 
George W. Wickersham, Bainbridge Colby, 
and John W. Davis. The report concluded 
emphatically that the Act was unconstitu- 
tional. And perhaps it was,—until the Su- 
preme Court spoke in the series of cases headed 
by the Jones & Laughlin Steel Corporation 
case.” 

Up to that time it had been supposed that 
there was a clear distinction between manu- 
facture, on the one hand, and commerce, on 
the other. It was supposed that the com- 
merce clause of the Constitution related to 
the latter and not to the former. It was sup- 
posed that the power of Congress was limited 
to the shipment of goods across state lines, 
to the instrumentalities involved in such ship- 
ment, to interstate communication, and to 
such necessary regulation of other matters 
as might be absolutely essential to insure the 
flow of such commerce free from direct in- 
terference. 

In 1924 there was printed as a public 
document by the Government Printing Office 
at Washington, by authority of the Sixty- 
Eighth Congress, an extensively annotated 
edition of the Constitution of the United 
States.” Under discussion of the commerce 
clause, is found the following:” 


“Businesses Not Subjects of Interstate 
Commerce. 


Insurance.—There are some kinds of 
business not confined to the States which 
are yet not within the classification of in- 
terstate commerce and which accordingly 
Congress has no power to regulate. Among 
these is the business of insurance. .. . 


Manufacture.—The business of manufac- 
turing is not commerce. . 

Mining.—The mining of coal is not in- 
terstate commerce. . . .” 


If Congress “has no power to regulate” the 
mining of coal, what of the Guffey-Vinson 


"N.L.R.B. v. Jones & Laughlin Steel Corp., 301 
US. 1, 57 S.Ct. 615, 81 L.Ed. 893, 108 A.L.R. 1352. 
Also the companion cases reported therewith: N.L. 
R.B. v. Fruehauf Trailer Co., and N.L.R.B. v. Fried- 
man-Harry Marks Clothing Co. 

"Senate Document No. 154. 


®Pp. 141-2. 
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Bituminous Coal Act of 1937? If Congress 
“has no power to regulate” the business of 
manufacturing, what of the National Labor 
Relations Act,” and the Fair Labor Standards 
Act?” And where does this leave us with 
respect to insurance? For the answer, let 
us turn to the Jones & Laughlin decision, and 
its two companion cases. 


These three cases arose upon petitions filed 
by the Labor Board to compel observance of 
its orders directed in one case to a steel com- 
pany, in a second case to a clothing manufac- 
turer, and in a third case to a manufacturer 
of automobile trailers. The United States is 
divided by the Judicial Code into ten circuits 
or divisions, and it is interesting to note that 
each of these cases arose in a different cir- 
cuit and was decided in the first instance by 
a different court; these courts were the United 
States Circuit Courts of Appeals for the 
second,” fifth,” and sixth circuits,” respec- 
tively. In each case, each of these courts 
tersely and emphatically ruled that the Na- 
tional Labor Relations Act did not and could 
not apply to the business involved; a typical 
holding was as follows: 


“The relations between the employer and 
its employees in this manufacturing indus- 
try were merely incidents of production. 
In its manufacturing, respondent was in no 
way engaged in interstate commerce, nor 
did its labor practices so directly affect 
interstate commerce as to come within the 
federal commerce power. . . No authority 
warrants the conclusion that the powers of 
the federal government permit the regula- 
tion of the dealings between employers or 


“15 U.S.C.A., secs. 828 et seq.; 50 Stat. 91. See, 
Carter v. Carter Coal Co., 298 U.S. 238, 56 S.Ct. 
855, 80 L.Ed. 1160; and particularly the dissenting 
opinions of Hughes, C. J., and of Cardozo, J. (in 
which Brandeis, J., and Stone, J., concurred). In 
N.L.R.B. v. Santa Cruz Fruit Packing Co., 91 Fed. 
(2d) 790, 792-3, 795, the Ninth Circuit Court of Ap- 
peals based its decision flatly on the assumption that 
the Carter case had been overruled by the Jones & 
Laughlin decision; and see the two opinions in Santa 
Cruz Fruit Packing Co. v. N.L.R.B., 303 U.S. 453, 
82 L.Ed. 954 and 962. 

29 U.S.C.A., secs. 151, et seq.; 49 Stat. 457. 

*29 U.S.C.A., secs. 201, et seq.; 52 Stat. 1069. 

“N.R.L.B v. Friedman-Harry Marks Clothing Co., 
85 Fed (2d) 1. 

*N.L.R.B. v. Jones & Laughlin Steel Corp., 83 Fed 
(2d) 998. 

*N.L.R.B. v. Fruehauf Trailer Co., 85 Fed. (2d) 
391. 

*N.L.R.B. v. Friedman-Harry Marks Clothing Co., 
85 Fed (2d) 11, 2. ‘ 
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employees when engaged in the purely local 
business of manufacture. 

“Therefore, the orders [of the Labor 
Board] may not be enforced.” 


It should be remembered that the National 
Labor Relations Act empowers the Labor 
Board to reach any unfair labor practice “af- 
fecting commerce.” As Circuit Judge Haney, 
commenting on the Jones & Laughlin case, 
said in National Labor Relations Board v. 
Santa Cruz Fruit Packing Co.:* 


“The Board, by the act, is given juris- 
diction over an unfair labor practice ‘af- 
fecting commerce’ as defined in [the act]. 
The cases depend on this provision.” 


It will be worth our while to examine care- 
fully the decision of the United States Su- 
preme Court in the Jones & Laughlin case, for 
it throws a clear light on the scope of the com- 
merce clause,—and a light theretofore ob- 
scured, as witness the three Circuit Court de- 
cisions to the contrary. Indeed, the following 
language found in the dissenting opinion in 
the Supreme Court leaves little doubt that the 
law has been changed: 


“The Court as we think departs from 
well established principles. . . . Six district 
courts. . . . have held that the Board has 
no authority to regulate relations between 
employers and employees engaged in local 
production. No decision or judicial opinion 
to the contrary has been cited, and we find 
none. Every consideration brought forward 
to uphold the Act before us was applicable 
to support the Acts held unconstitutional 
in causes decided within two years... . 
The three respondents happen to be manu- 
facturing concerns— one large, two rel- 
atively small. The Act is now applied to 
each upon grounds common to all. Ob- 
viously what is determined as to these con- 
cerns may gravely affect a multitude of 
employers who engage in a great variety of 
private enterprises — mercantile, manufac- 
turing, publishing, stock-raising, mining, 
etc. It puts into the hands of a Board 
power of control over purely local indus- 
try beyond anything heretofore deemed 
permissible.” 


"Sec. 10 (a). 
"91 Fed (2d) 790, 795. 


INSURANCE COUNSEL JOURNAL 


Page 17 


The majority opinion in the Jones & Laugh- 
lin case is now the law of the land; and it is 
safe to say that with the Supreme Court as 
presently constituted and as it is likely to be 
constituted in the near future and for many 
years to come, there is little likelihood of a 
more restricted interpretation of the com- 
merce clause being adopted. What did the 
Court say? 


“Respondent [employer] says that what- 
ever may be said of employees engaged in 
interstate commerce, the industrial rela- 
tions and activities in the manufacturing 
department of respondent’s enterprise are 
not subject to Federal regulation. The ar- 
gument rests upon the proposition that 
manufacturing in itself is not commerce.” 


The court then discusses the contention 
that, since the business imports raw materials 
from other states and exports the finished 
products to other states, the business in its en- 
tirety is subject to congressional regulation 
under the commerce clause because it is “in 
the stream of commerce.” This argument 
the court rejects as not controlling. 


“The congressional authority to protect 
interstate commerce from burdens and ob- 
structions is not limited to transactions 
which can be deemed to be an essential part 
of a ‘flow’ of interstate or foreign com- 
merce. Burdens and obstructions may be 
due to injurious action springing from other 
sources. The fundamental principle is that 
the power to regulate commerce is the power 
to enact ‘all appropriate legislation’ for 
‘its protection and advancement’... . ; to 
adopt measures ‘to promote its growth and 
insure its safety’... . ; ‘to foster, protect, 
control and restrain’. . . . That power is 
plenary and may be exerted to protect inter- 
state commerce ‘no matter what the source 
of the dangers which threaten it’. . 
Although activities may be intrastate in 
character when separately considered, if 
they have such a close and substantial re- 
lation to interstate commerce that their 
control is essential or appropriate to pro- 
tect that commerce from burdens and ob- 
structions, Congress cannot be denied the 
power to exercise that control . .. . ‘What- 
ever amounts to more or less constant prac- 
tice, and threatens to obstruct or unduly 
to burden the freedom of interstate com- 
merce is within the regulatory power of 
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Congress under the commerce clause and it 
is primarily for Congress to consider and 
decide the fact of the danger and meet it.’ 

“.... Intrastate activities, by reason of 
close and intimate relation to interstate 
commerce, may fall within Federal con- 
en 

“The close and intimate effect which 
brings the subject within the reach of Fed- 
eral power may be due to activities in re- 
lation to productive industry although 
the industry when separately viewed is 
local. ... 

“Tt is thus apparent that the fact that 
the employees here concerned were engaged 
in production is not determinative. The 
question remains as to the effect upon in- 
terstate commerce of the labor practice in- 
volved. ... 

“We are asked to shut our eyes to the 
plainest facts of our national life and to 
deal with the question of direct and indirect 
effects in an intellectual vacuum. . ‘ 
When industries organize themselves on a 
national scale, making their relation to 
interstate commerce the dominant factor 
in their activities, how can it be maintained 
that their industrial labor relations con- 
stitute a forbidden field into which Congress 
may not enter when it is necessary to pro- 
tect interstate commerce from the paralyz- 
ing consequences of industrial war? We 
have often said that interstate commerce 
itself is a practical conception. /t is equally 
true that interferences with that commerce 
must be appraised by a judgment that does 
not ignore actual experience.” 


In the light of this decision, can anyone 
assert dogmatically that Congress has no 
power to regulate the business of insurance? 
Certainly the approach of Mr. Davis is un- 
convincing because it begs the entire ques- 
tion. Mr. Davis says that insurance is not 
commerce, relying on a line of Supreme Court 
decisions beginning with Paul v. Virginia, and 
he says further that he does not think the 
Supreme Court will overrule these decisions. 
Grant this to be so. By an equally long line 
of decisions, manufacturing is not commerce; 
nor has the Supreme Court declared other- 
wise. But does that answer the question of 
congressional power to regulate? Jt does not. 

It would be difficult to name a business 
which plays a more vital and immediate part 
in the actual flow and operation of interstate 
commerce (and which is yet not itself a part 
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of that flow) than the business of property 
and casualty insurance.” Surely, to use the 
language of the Supreme Court, this is one 
of the “plainest facts of our national life.” 
And we might paraphrase further by saying 
that here is an industry, organized on a na- 
tional scale, which has made its relation to 
interstate commerce a dominant factor in its 
activities. What would happen to interstate 
and foreign commerce if property and casual- 
ty insurance should suddenly cease to be avail- 
able to those engaged therein? The answer is 
clear. And more important, the answer car- 
ries with it the answer to the problem of fed- 
eral regulatory power. 

In this connection the following language 
from a New York decision is of interest:™ 


“In regular course the business of run- 
ning the steamer to foreign ports required 
that insurance be procured and maintained 
just as much as it required that the ship 
be victualled. Insurance is a necessary 
part of the ordinary operation of a vessel 
in foreign commerce. It is clear that plain- 
tiff’s business of running the vessel, includ- 
ing provisioning and insuring it, was 
‘strictly commerce, interstate or foreign’ 
. . . . In these respects its activities were 
‘those of interstate commerce exclusively.’ 

“.. .. From the point of view of the 
owner and operator of the ship, it [procur- 
ing insurance on the vessel] is an indis- 
pensable and integral element of the foreign 
commerce in which the vessel is engaged.” 


It might have been arguable, immediately 
after the Jones & Laughlin decision, that the 
doctrine there established was limited to busi- 
nesses which produced some tangible com- 
modity later transported in interstate com- 
merce,—although the language used in the 
opinion was so sweeping as to lend little sup- 
port to this assumption. However, the possi- 
bility of any such limitation was demolished 
by the decision of the Supreme Court ren- 
dered last December in the Consolidated Edi- 
son case.” The question involved was as to 
the constitutional applicability of the Wagner 


**‘The term ‘casualty insurance’... is used to des- 
cribe comprehensively the various lines of insurance 
other than marine, fire, and life.” Crobaugh and 
Redding—“Casualty Insurance” (1928), p. 2. 

**Ruby S.S. Corp. v. Amer. etc. Ins. Co., 231 N.Y:S. 
503, 508 (aff’d., 166 N.E. 329). 

*Consolidated Edison Co. v. N.L.R.B., 
_., 83 L.Ed. Adv. Op. ‘131. 


. US. 
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Act to the Consolidated Edison Company of 
New York and its affiliated companies. It 
appeared that these companies supplied elec- 
tricity, gas, and steam to about three and 
one-half million customers, most of whom 
used the service for residential and domestic 
purposes. The companies were entirely situ- 
ated in New York State, and all of their cus- 
tomers were served in that State; the com- 
panies did not sell for resale in other states. 
It is true that they purchased from other 
states large supplies of oil, coal, and other 
products consumed in the generation and dis- 
tribution of electric energy and gas; but the 
Supreme Court expressly refused to take this 
into consideration. The companies urged that 
their predominant intrastate activities, carried 
on under the plenary control of the State of 
New York in the exercise of its police power, 
were not subject to federal authority. 


In a most interesting decision, the Supreme 
Court held the Wagner Act applicable. The 
court pointed out that the companies supplied 
electric energy to several railroads; to the 
piers of a number of foreign and coastal 
steamship companies; to the Western Union 
and Postal Telegraph companies; to the New 


York Telephone Company; to the Radio Cor- 
poration of America for its trans-Atlantic radio 
service; to the Floyd Bennett Air Field for 
field illumination and other purposes; to the 
federal government for lighthouses and harbor 


lights; and the like. Said the Court: 

“Tt cannot be doubted that these activi- 
ties, while conducted within the state, are 
matters of federal concern. In their totality 
they rise to such a degree of importance 
that the fact that they involve but a small 
part of the entire service rendered by the 
utilities in their extensive business is im- 
material in the consideration of the exist- 
ence of the federal protective power. The 
effect upon interstate and foreign commerce 
of an interruption through industrial strife 
of the service of the petitioning companies 
was vividly described by the Circuit Court 
of Appeals in these words: ‘Instantly, the 
terminals and trains of these three great 
interstate railroads would cease to operate; 
interstate communication by telegraph, 
telephone and radio would stop; lights 
maintained as aids to navigation would go 
out; and the business of interstate ferries 
and of foreign steamships, whose docks are 


lighted and operated by electric energy, 
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would be greatly impeded. Such effects 
we cannot regard as indirect and remote.’ 

“If industrial strife due to unfair labor 
practices actually. brought about such a 
catastrophe, we suppose that no one would 
question the authority of the Federal Gov- 
ernment to intervene . . . . But it cannot 
be maintained that the exertion of federal 
power must await the disruption of that 
commerce. ... 

“.... In determining the constitutional 
bounds of the authority conferred, we have 
applied the well settled principle that it 
is the effect upon interstate or foreign com- 
merce, not the source of the injury, which 
is the criterion. . . . And whether or not 
particular action in the conduct of intra- 
state enterprises does affect that commerce 
in such a close and intimate fashion as to 
be subject to federal control, is left to be 
determined as individual cases arise.” 


To conclude, it seems clear that federal 
supervision of the business of property and 
casualty insurance is within the power of Con- 
gress under the commerce clause of the Con- 
stitution. And this is true under present de- 
cisions of the Supreme Court, and entirely 
without regard to whether or not that Court 
overruled Paul v. Virginia or other similar 
cases. It follows that the National Labor 
Relations Act is applicable to such insurers. 
However, for reasons which the aithor has 
published elsewhere,” the Wage and Hour Bill 
is in a different category. 

No attempt has been made to discuss the 
desirability of federal as opposed to state 
regulation; the discussion has been confined 
solely to possibility, from the constitutional 
aspect. 

Some final comments. First: It was the 
insurance companies themselves who were 
fighting for federal regulation in Paul v. Vir- 
ginia. Query, whether those who now insist 
that federal regulation would be disastrous 
are convinced of the actual superiority of 
multifarious control, or have merely become 
accustomed to a situation which, in the words 
of Cyrus K. Drew,” has produced “a busi- 
ness of absurdities, inconsistencies, and puerili- 
ties not matched anywhere on the globe?” 
Second: It is not at all clear that federal 
regulation must be merely an additional set 


“Underwriters Report, Nov. 3, 1938, p. 9; Dec. 
29, 1938, p. 26. 

“Fire Underwriters Assn. of the Pacific, 1930 Pro. 
ceedings, p. 90. 
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of rules superimposed on those of all the 
states. And third: The extension of federal 
power and control into new regulatory fields 
under the changed and changing views of 
the Supreme Court of the United States, is 
a fact and not a fancy. It behooves forward 
looking businessmen to think earnestly of the 
future relations between their businesses and 
government. If they do this thinking realisti- 
cally and if they do it mow, they will be able 
to lead instead of follow, to guide instead of 
object. As William O. Douglas, recently ap- 
pointed to the Supreme Court, said last year 
while chairman of the Securities Exchange 
Commission :™ 


**New York Times, Nov. 22, 1938. 
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“Tf I were a business man I would want 
to make the original suggestions. . . . I 
would want to work out my own views. ... 
If I followed that course, I would get the 
benefit of having matters of policy decided 
on the facts of my case and with the bene- 
fit of my advocacy. I would thus minimize 
the risk of precedents based on the facts 
of somebody else’s company and after the 
inferior advocacy of somebody else’s law- 
yer. I would realize that while I might not 
in the end get everything I wanted, yet if 
I participated actively in the development 
of the program, I would minimize the 
chance of my hopes or desires being over- 
looked or inadequately considered.” 


Validity of Indemnity Executed by Business Corporations 
on Behalf of Third Parties 


By Henry W. NICHOLS 
Vice President and General Counsel, National Surety Corporation 
New York, N.Y. 


T is a practice more or less uniform among 
the several companies engaged in the busi- 
ness of writing fidelity and surety bonds to 
require of each applicant for a bond an agree- 
ment in writing beforehand whereby the ap- 
plicant covenants that he will indemnify the 
surety company from and against any and all 
loss which it may incur as a consequence of the 
requested suretyship. 

In many cases the surety company’s un- 
derwriters wi" decide that the indemnity of 
the applicant alone does not offer adequate 
protection for the risk which it is asked to 
assume. Whereupon the applicant will be 
told that it will be necessary for him to go 
out and procure additional security. 

One of the more common forms of security 
which is tendered to the surety company at 
this point consists of an indemnity agreement 
running in favor of the surety company signed 
by some third party. If this third party, 
commonly referred to as third party indemni- 
tor, happens to be an individual, as compared 
to a corporation, the surety company’s con- 
cern need extend no further than a verifica- 
tion of said third party’s financial resources. 
Where, however, the proffered indemnity is 
that of a corporation, acceptance of the same 
should not be made until the surety company 


has thoroughly examined into the circum- 
stances, for in some states such indemnity, 
irrespective of the financial worth of its 
signer, may not be worth the value of the 
paper upon which it is written. 

The explanation for this my be found in a 
general rule of law which provides that no 
corporation, in the absence of specific charter 
authority, has the power by any form of con- 
tract or endorsement to become a guarantor 
or surety, or otherwise lend its credit to an- 
other corporation or person. The reasons be- 
hind this rule are three-fold: First, such a 
contract risks the capital and surplus of the 
corporation in an enterprise not contemplated 
by the stockholders in subscribing for or pur- 
chasing its stock. Second, it prejudices the 
rights of its creditors. Third, it exceeds the 
authority conferred by the corporation’s char- 
ter. 

As in the case of most general rules, how- 
ever, there are certain exceptions and so we 
have one here, namely, the principle that 
a corporation has the implied power to enter 
into a contract of guarantee or suretyship 
whenever the transaction can reasonably be 
said to be incidental to the conduct of the 
business authorized by its charter. The rule 
of law laid down in this exception is most 
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frequently invoked in those cases where the 
indemnity executed by the corporate indem- 
nitor springs from a belief on the part of the 
said indemnitor that its own business will be 
thus stimulated. Some indication of the un- 
settled state of the law governing the validity 
of this type of indemnity and of the reasons 
therefor may be obtained from a reading of 
the following paragraph appearing in Corpus 
Juris, Vol. 14A, page 739: 


“* * * Whether, under the circumstances 
of a particular case, a contract of guarantee 
is within the scope of the corporation’s 
legitimate business, and whether it can be 
held to be a reasonable means of increasing 
it, are questions giving a wide range to the 
exercise of judicial discretion, and account 
undoubtedly for the confusion and conflict 
of authority in the application of these 
rules**,”’ 


Perhaps the most liberal view of a corpora- 
tion’s power to indemnify under the circum- 
stances named is that adopted by the courts 
of New York. For example in Holmes v. 
Claus Lipsum Brewing Co., 21 App. Div. 204, 
a brewing company guaranteed the payment 


of rent called for under a lease executed by 
one of the brewing company’s customers. The 
customer defaulted and in the action which 
was instituted against the brewing company 
upon its guarantee, the court said: 


“The defendant claims the guaranty is 
ultra vires. I see no force in this objection. 
The doctrine of ultra vires originated at 
the time when nearly all corporations were 
created for public purposes; and there is no 
reason why it should ever have been applied 
to private corporations any more than to 
the powers of individuals in a partnership.” 


_ Again in Koehler & Co. v. Reinheimer, 49 
N.Y.S. 755, 26 App. Div. 1, the court said: 


“A trading corporation * * * has the 
right to foster its legitimate business by all 
usual and proper means and it may make 
all contracts which are useful or necessary 
to enable it to carry on the busines or ac- 
complish the objects of its incorporation 
* * * Tt may be said that the liability 
imposed upon this plaintiff by this contract 
of guaranty was greatly in excess of any 
possible benefits that could accrue; but 
nothing of this sort appears nor would 
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be of any importance if it did. Neither the 
directors nor the stockholders of the plain- 
tiff seem to have made any objection to 
the contract and the validity of such a con- 
tract does not depend upon the question of 
whether it was a wise one to make, but upon 
whether the object of it was to increase 
the business of the company, and whether 
upon the whole, it was possible that that 
object should have been attained. Our 
judgment is that, upon the facts appearing 
here, this contract of guaranty was one with- 
in the power of the plaintiff to enter into.” 


A comparison of the foregoing view with 
that adopted by the Texas courts in connec- 
tion with an almost identical situation will 
prove of interest. In W. C. Bowman Lum- 
ber Co. v. S. B. Piersen, et al, 221 S.W. 930 
(Texas Supreme Court, 1920), a lumber cor- 
poration guaranteed the performance of a 
building contract with the expectation of sell- 
ing lumber to the building contractor. In 
holding that the lumber corporation’s guar- 
antee was unenforcible the court said: 


“The pledging by a corporation of its 
credit for another’s benefit as a means 
simply of enabling him to purchase its 
goods, is not a direct, and hence not a legiti- 
mate, means of promoting its own business. 
It is a means purely indirect, and any bene- 
fit derived by the corporation from the 
transaction is equally indirect. It is not 
a fostering of the business of a corporation 
to pledge its capital as security for the 
debts of prospective customers for the pur- 
pose of enabling them to buy its wares. 
It is inviting its destruction. The creation 
of custom by such a method is only a de- 
lusive benefit to the corporation at best, 
for the price of it is to jeopardize its capi- 
tal, not for its own direct benefit, but for 
the private advantage of another. Its bene- 
fits from such a transaction can be only 
incidental. Such use of its credit is clearly 
beyond the power of an ordinary business 
corporation, such as the lumber company 
here. Northside R. Co. v. Worthington, 
88 Tex. 562, 53 Am. St. Rep. 778, 30 S.W. 
1055.” 


While it is true that in another portion of 
the opinion of the aforesaid case not shown 
above, the court made reference to the fact 
that no estoppel had been invoked by the 
plaintiff and that therefore the matter would 
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be treated solely from the standpoint of the 
corporation’s power, it seems unlikely that 
the results would have been changed in any 
way even if an estoppel had been pleaded, 
judging from the remarks of the court in a 
later decision (Brand v. Eastland Lumber 
Co. Court of Civil Appeals of Texas, 1934), 
77 S.W. (2d) 600, which involved a similar 
set of facts and a similar failure on the part 
of the plaintiff to plead an estoppel. In the 
latter case the court said: 


“Tt is true that a corporation may be 
stopped to plead ultra vires, where corpo- 
rate funds or assets have been augmented 
by money or other property received in the 
transaction but a party may enforce such 
estoppel only when he shows that the bene- 
fit derived from the transaction with such 
corporation was direct and material. It 
is not sufficient to show an indirect or mere- 
ly incidental or negligible benefit.” (Citing 
the Bowman case above set forth). 


The liberal view exemplified by the decisions 
of the New York courts prevails in Wisconsin: 
(Winterfield v. Cream City Brewery Co., 71 
N.W. 101); Colorado: (Woods Lumber Co. 
v. Moore, 191 Pac. 905); Illinois: (Central 
Lumber Co. v. Kelter, 201 Ill. 403); Wash- 
ington: (Wheeler v. Everett Land Co., 14 
Wash. 630); Nebraska: (Horst v. Lewis, 103 
N. W. 460); Michigan: (Timm v. Grand 
Rapids Brewing Co., 160 Mich. 371) and 
Minnesota: (State Bank of Fairfax v. Pacific 
Elevator Co., 198 N.W. 304). 

Other states, notably New Jersey, Arkansas, 
Indiana, Oklahoma and Virginia arrive at the 
same results as New York and the others 
listed above. However, upon reading the de- 
cisions in these other states it will be found 
that the courts therein seem to rest their de- 
cisions largely upon the grounds of estoppel 
and the question of power is either sidestepped 
completely or where it is discussed the court’s 
comments are usually so interwoven with the 
discussion of the estoppel doctrine that it is 
difficult to say the exact basis upon which 
the final decision is reached. Whitehead v. 
American Lamp & Brass Co., 70 N.J. Equity 
581; Dunbar v. Cazort and McGehee Co., 
96 Ark. 308; Wittmer Lumber Co. v. Rice, 
23 Ind. App. 587; Rounds and Porter Lum- 
ber Co. v. Thompson, 153 Pac. 648 (Okla- 
homa); News-Register Co. Inc. v. Roching- 
ham Publishing Co., 86 S.E. 874, (Virginia). 

For instance, in the New Jersey case of 
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Whitehead v. American Lamp & Brass Co. 
cited above, the court said: 


“Whether an indemnity to one who is 
to furnish material to another for the pur- 
pose of being used in the manufacture of 
goods for the account of the guarantor is 
beyond the corporate powers of a manufac- 
turing corporation organized under the laws 
of this state is not necessary here to deter- 
mine, because I am of the opinion that the 
corporation is estopped from setting up the 
plea of ultra vires as to so much of this 
claim as accrued after the date of the 
guaranty***.” 


In the Indiana case of Wittmer Lumber 
Co., supra, the court said: 


“Tt is shown that appellant became surety 
on the bond in consideration of the profits 
it would derive from the purchase of the 
building material from it; that the mate- 
rials were so bought, and that they are the 
same materials for which appellant now 
sues; and that the building association 
accepted the bond and advanced the money 
by reason of appellant’s executing the bond 
as surety. The consideration thus moving 
the appellant was a valuable consideration 
and was in furtherance of its own corporate 
purposes. It is also shown that the con- 
tract, as between appellant and the building 
association was executed. It has received 
the benefits accruing to it through the ac- 
ceptance of the bond by the association, 
which loan it was induced to make because 
of the bond.*** There were mutual agree- 
ments and mutual advantages. There is no 
rule of law that will permit appellant under 
such circumstances, to say now that it had 
no power to make the contract.***” 


The Texas view which is reflected in the 
Bowman Lumber Co. and Brand cases ealier 
set forth herein finds support in the decisions 
of the state courts of Massachusetts, Penn- 
sylvania and Maryland and in the federal 
courts of the Sixth Circuit which embraces 
within its boundaries the States of Ohio, 
Michigan, Kentucky and Tennessee. Com- 
mercial Casualty Insurance Co. v. Daniel 
Russell Boiler Works Inc., 155 N. E. 422 
Massachusetts; Globe Indemnity Co. v. Mc- 
Cullom, 169 Atl. 76 Pennsylvania; Western 
Maryland Railroad Co. v. Blue Ridge Hotel 
Co., 102 Md. 307; Humbolt Mining Co. v. 








40 


‘is 


er 


January, 1940 


American Manufacturing, Mining and Milling 
Co., 62 Fed. 356 (C.C.A. 6th). 

The reasoning of the courts in the decisions 
last cited is typical of that contained in the 
Texas decisions earlier set forth herein. 
Hence, no further reference will be made to 
them. As for Michigan which, it will be 
noted, is included within the boundaries of the 
Sixth Circuit and where as indicated above, 
the Circuit Court of Appeals therein has en- 
dorsed the Texas view, it should be further 
recalled that Michigan’s highest state court 
(Timm v. Grand Rapids Brewing Co., supra) 
has ruled otherwise and therefore the decision 
of the latter court is binding. As for Ken- 
tucky, Tennessee and Ohio, however, the 
other states included within the Sixth Circuit, 
I am unable to find any reports of any high 
court decisions, consequently, until the courts 
of these state have ruled, the possibility, or 
better still the probability exists that a cor- 
porate indemnitor upon being sued in any 
of these states, would, if the necessary grounds 
existed therefor, take immediate steps to pro- 
cure a removal into the federal courts. 

Up to this point, it will be noted that all 
of the cases discussed have been those where 
the only interest relied upon to give force 


_to the corporate indemnity has been that of 


benefits realized or expected to be realized 
in the form of increased business. Another 
type of interest which is commonly found in 
cases where one corporation agrees to indem- 
nify upon behalf of another is that of a stock 
ownership between the corporate indemnitor 
and the indemnitee. In all of the cases which 
have come to my attention, the corporate in- 
demnitor’s ownership of stock in the indem- 
nitee has been deemed sufficient to lend 
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validity to indemnity executed upon behalf of 
the subsidiary corporation. State Bank of 
Fairfax v. Pacific Elevator Co., 198 N.W. 
304 Minn.; First National Bank v. Guardian 
Trust Co., 187 Mo. 494; American Surety 
Co. v. 14 Canal Street, Inc., 276 Mass. 119; 
New York Car Wheel Works, 141 Fed. 430. 
As will be shown by a reading of the cases last 
cited, the theory upon which such guarantees 
are upheld is that the dividends earned by 
the principal corporation will increase the 
income of the indemnitor corporation and 
hence, the value of its holdings; that losses 
incurred by the principal corporation will re- 
duce the income of the indemnitor corporation 
and in addition, if the principal corporation 
should become unable to continue in business 
for lack of funds the indemnitor corporation 
might lose its investment and possibly be 
subjected to an assessment on its stock to 
discharge its liability. In all of the cases 
cited, the extent of the stock ownership on 
the part of the corporate indemnitor in the 
business of the indemnitee has ranged from 
50% to 100%. Whether a lesser interest 
would suffice would necessitate an examina- 
tion of the peculiar facts and circumstances 
presented in each case. 

While as stated by the court in one of the 
New York cases earlier set forth herein, the 
doctrine of ultra vires originated at a time 
when nearly all corporations were created for 
public purposes and there is no reason why it 
should ever have been applied to private cor- 
porations, the fact remains as is evidenced 
by the decisions embodied herein that this 
doctrine is far from extinct and continues to 
be a matter which must be reckoned with by 
any corporation doing a nationwide business. 


Insurance Aspects of Compensation for Occupational 
Diseases 


By Tuomas N. BARTLETT 
Manager, Claim Division, Maryland Casualty Company 
Baltimore, Maryland 


IGURATIVELY speaking, from a care- 

ful examination of “the patient,” it 
seems to me that I have been requested to 
perform the major operation of “Comp for 
O D Ectomy’”—take out the aspects; dissect; 
isolate 'the insurance aspects and analyze; 
substantiate the symptoms; prove the diag- 
nosis, and trust that the patient will make a 


rapid and uneventful recovery, and will be 
more sturdy and vigorous than before, justi- 
fying the prognosis that the patient will at 
least reach, if not exceed, the normal expec- 
tancy. 
Case History 

First, let us examine the Case History of 

“Compensation:” I think the beginning of 
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be treated solely from the standpoint of the 
corporation’s power, it seems unlikely that 
the results would have been changed in any 
way even if an estoppel had been pleaded, 
judging from the remarks of the court in a 
later decision (Brand v. Eastland Lumber 
Co. Court of Civil Appeals of Texas, 1934), 
77 S.W. (2d) 600, which involved a similar 
set of facts and a similar failure on the part 
of the plaintiff to plead an estoppel. In the 
- latter case the court said: 


“Tt is true that a corporation may be 
stopped to plead ultra vires, where corpo- 
rate funds or assets have been augmented 
by money or other property received in the 
transaction but a party may enforce such 
estoppel only when he shows that the bene- 
fit derived from the transaction with such 
corporation was direct and material. It 
is not sufficient to show an indirect or mere- 
ly incidental or negligible benefit.” (Citing 
the Bowman case above set forth). 


The liberal view exemplified by the decisions 
of the New York courts prevails in Wisconsin: 
(Winterfield v. Cream City Brewery Co., 71 
N.W. 101); Colorado: (Woods Lumber Co. 
v. Moore, 191 Pac. 905); Illinois: (Central 
Lumber Co. v. Kelter, 201 Ill. 403); Wash- 
ington: (Wheeler v. Everett Land Co., 14 
Wash. 630); Nebraska: (Horst v. Lewis, 103 
N. W. 460); Michigan: (Timm v. Grand 
Rapids Brewing Co., 160 Mich. 371) and 
Minnesota: (State Bank of Fairfax v. Pacific 
Elevator Co., 198 N.W. 304). 

Other states, notably New Jersey, Arkansas, 
Indiana, Oklahoma and Virginia arrive at the 
same results as New York and the others 
listed above. However, upon reading the de- 
cisions in these other states it will be found 
that the courts therein seem to rest their de- 
cisions largely upon the grounds of estoppel 
and the question of power is either sidestepped 
completely or where it is discussed the court’s 
comments are usually so interwoven with the 
discussion of the estoppel doctrine that it is 
difficult to say the exact basis upon which 
the final decision is reached. Whitehead v. 
American Lamp & Brass Co., 70 N.J. Equity 
581; Dunbar v. Cazort and McGehee Co., 
96 Ark. 308; Wittmer Lumber Co. v. Rice, 
23 Ind. App. 587; Rounds and Porter Lum- 
ber Co. v. Thompson, 153 Pac. 648 (Okla- 
homa); News-Register Co. Inc. v. Roching- 
ham Publishing Co., 86 S.E. 874, (Virginia). 

For instance, in the New Jersey case of 
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Whitehead v. American Lamp & Brass Co. 
cited above, the court said: 


“Whether an indemnity to one who is 
to furnish material to another for the pur- 
pose of being used in the manufacture of 
goods for the account of the guarantor is 
beyond the corporate powers of a manufac- 
turing corporation organized under the laws 
of this state is not necessary here to deter- 
mine, because I am of the opinion that the 
corporation is estopped from setting up the 
plea of ultra vires as to so much of this 
claim as accrued after the date of the 
guaranty***.” 


In the Indiana case of Wittmer Lumber 
Co., supra, the court said: 


“Tt is shown that appellant became surety 
on the bond in consideration of the profits 
it would derive from the purchase of the 

‘ building material from it; that the mate- 
rials were so bought, and that they are the 
same materials for which appellant now 
sues; and that the building association 
accepted the bond and advanced the money 
by reason of appellant’s executing the bond 
as surety. The consideration thus moving 
the appellant was a valuable consideration 
and was in furtherance of its own corporate 
purposes. It is also shown that the con- 
tract, as between appellant and the building 
association was executed. It has received 
the benefits accruing to it through the ac- 
ceptance of the bond by the association, 
which loan it was induced to make because 
of the bond.*** There were mutual agree- 
ments and mutual advantages. There is no 
rule of law that will permit appellant under 
such circumstances, to say now that it had 
no power to make the contract.***” 


The Texas view which is reflected in the 
Bowman Lumber Co. and Brand cases ealier 
set forth herein finds support in the decisions 
of the state courts of Massachusetts, Penn- 
sylvania and Maryland and in the federal 
courts of the Sixth Circuit which embraces 
within its boundaries the States of Ohio, 
Michigan, Kentucky and Tennessee. Com- 
mercial Casualty Insurance Co. v. Daniel 
Russell Boiler Works Inc., 155 N. E. 422 
Massachusetts; Globe Indemnity Co. v. Mc- 
Cullom, 169 Atl. 76 Pennsylvania; Western 
Maryland Railroad Co. v. Blue Ridge Hotel 
Co., 102 Md. 307; Humbolt Mining Co. v. 
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American Manufacturing, Mining and Milling 
Co., 62 Fed. 356 (C.C.A. 6th). 

The reasoning of the courts in the decisions 
last cited is typical of that contained in the 
Texas decisions earlier set forth herein. 
Hence, no further reference will be made to 
them. As for Michigan which, it will be 
noted, is included within the boundaries of the 
Sixth Circuit and where as indicated above, 
the Circuit Court of Appeals therein has en- 
dorsed the Texas view, it should be further 
recalled that Michigan’s highest state court 
(Timm v. Grand Rapids Brewing Co., supra) 
has ruled otherwise and therefore the decision 
of the latter court is binding. As for Ken- 
tucky, Tennessee and Ohio, however, the 
other states included within the Sixth Circuit, 
I am unable to find any reports of any high 
court decisions, consequently, until the courts 
of these state have ruled, the possibility, or 
better still the probability exists that a cor- 
porate indemnitor upon being sued in any 
of these states, would, if the necessary grounds 
existed therefor, take immediate steps to pro- 
cure a removal into the federal courts. 

Up to this point, it will be noted that all 
of the cases discussed have been those where 
the only interest relied upon to give force 
to the corporate indemnity has been that of 
benefits realized or expected to be realized 
in the form of increased business. Another 
type of interest which is commonly found in 
cases where one corporation agrees to indem- 
nify upon behalf of another is that of a stock 
ownership between the corporate indemnitor 
and the indemnitee. In all of the cases which 
have come to my attention, the corporate in- 
demnitor’s ownership of stock in the indem- 
nitee has been deemed sufficient to lend 
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validity to indemnity executed upon behalf of 
the subsidiary corporation. State Bank of 
Fairfax v. Pacific Elevator Co., 198 N.W. 
304 Minn.; First National Bank v. Guardian 
Trust Co., 187 Mo. 494; American Surety 
Co. v. 14 Canal Street, Inc., 276 Mass. 119; 
New York Car Wheel Works, 141 Fed. 430. 
As will be shown by a reading of the cases last 
cited, the theory upon which such guarantees 
are upheld is that the dividends earned by 
the principal corporation will increase the 
income of the indemnitor corporation and 
hence, the value of its holdings; that losses 
incurred by the principal corporation will re- 
duce the income of the indemnitor corporation 
and in addition, if the principal corporation 
should become unable to continue in business 
for lack of funds the indemnitor corporation 
might lose its investment and possibly be 
subjected to an assessment on its stock to 
discharge its liability. In all of the cases 
cited, the extent of the stock ownership on 
the part of the corporate indemnitor in the 
business of the indemnitee has ranged from 
50% to 100%. Whether a lesser interest 
would suffice would necessitate an examina- 
tion of the peculiar facts and circumstances 
presented in each case. 

While as stated by the court in one of the 
New York cases earlier set forth herein, the 
doctrine of ultra vires originated at a time 
when nearly all corporations were created for 
public purposes and there is no reason why it 
should ever have been applied to private cor- 
porations, the fact remains as is evidenced 
by the decisions embodied herein that this 
doctrine is far from extinct and continues to 
be a matter which must be reckoned with by 
any corporation doing a nationwide business. 


Insurance Aspects of Compensation for Occupational 
Diseases 


By Tuomas N. BARTLETT 
Manager, Claim Division, Maryland Casualty Company 
Baltimore, Maryland 


IGURATIVELY speaking, from a care- 

ful examination of “the patient,” it 
seems to me that I have been requested to 
perform the major operation of “Comp for 
O D Ectomy”—take out the aspects; dissect; 
isolate the insurance aspects and analyze; 
substantiate the symptoms; prove the diag- 
nosis, and trust that the patient will make a 


rapid and uneventful recovery, and will be 
more sturdy and vigorous than before, justi- 
fying the prognosis that the patient will at 
least reach, if not exceed, the normal expec- 
tancy. 
Case History 

First, let us examine the Case History of 

“Compensation:” I think the beginning of 
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any real evidence of the germ which was 
recognizable as such dates back to the seventh 
century. The germ may have been suspected 
in the old Mosaic Law, or even still further 
back to the oldest-known code, that of Ham- 
murabi (about 2250 B.C.). I believe, how- 
ever, it is too strained an effort and stretches 
the imagination too far to give any real con- 
sideration to the theory that the genesis of 
“Compensation” may be dated back to that 
time. In any event, these older codes were 
more penal than compensatory in the true 
sense of providing compensation for a wrong. 


In 636, after the Lombards had invaded 
Italy, the laws of the Lombards were admin- 
istered by unlettered judges who only remem- 
bered those laws most frequently administered. 
Rothari, the King of Lombardy, codified the 
laws in 388 chapters. In these chapters, I 
think is to be found the first definite indi- 
cation of the genus of “Compensation.” 

King Rothari’s edict applied to personal in- 
juries received in brawls and fights, rather 
than definitely tied to employment. As in- 
teresting as it may be, conservation of time 
will not permit even a brief outline of the 
provisions of the Rothari Code. 


Suffice to say, the motive was twofold: first, 
to fine the offender and thus create revenue 
for the King’s Court—only a part of the fine 
being paid to the King—the balance to the 
injured. For death, only one-half the fine 
was paid to the King. There was a provision 
for some medical attention. Second, Rothari 
denounced the practice of adhering to the 
barbaric custom of resorting to a fight or 
duel, or single combat, to settle disputes. He 
fostered the wisdom of promoting compromises. 


First Occupational Disease Compensation 
Law 


There was a long lapse of time from King 
Rothari (636) to 1877, when Switzerland 
passed the first Compensation Law. This 
first Compensation Law provided compensa- 
tion for occupational diseases, regardless of 
fault. About 1884 Germany passed what has 
been accredited to be the first fully developed 
Compensation Act in modern times, providing 
compensation, regardless of fault, in a per- 
centage of wages or wage loss. This law ap- 
plied to accidents only. Germany’s Occupa- 
tional Disease coverage did not become effec- 
tive until 1925. Great Britain provided Occu- 
pational Disease coverage in 1906, and prac- 
tically all other European and South American 
countries followed Switzerland’s example. 
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The first Compensation Laws, applying to 
accidents only, to stand the test of constitu- 
tionality were enacted in our country in 1911. 
At present twenty-three of our States and the 
District of Columbia, and the U. S. Long- 
shoremen’s Act provide coverage for occupa- 
tional diseases; seven practically have blanket 
coverage; in three, occupational diseases are 
covered in general terms, or by definition; 
two have Schedules, but in addition coverage 
generally for all other occupational diseases; 
and thirteen provide coverage by ‘“Schedule” 
or specific description. In one of these States 
one disease only is covered—Silicosis; in four, 
the Schedule does not include Silicosis. 

On account of the rapid growth and de- 
velopment in our country of our complex in- 
dustrial life, with all its acute hazards, more 
pronounced as time went on, by reason of 
intricate machinery, power-driven tools and 
appliances, and intensified chemical processes, 
we became face to face with the acute con- 
ditions which occupational diseases, especially 
Silicosis and Asbestosis, suddenly precipitated 
a few years ago, with their attendant hysteria 
and unpreparedness. 


With this Case History it was, and is now, 
universally believed that the remedy for these 
acute conditions would be found by enact- 
ment of appropriate legislation, as was done 
in Switzerland and other countries long before. 
Insurance was in hearty accord, and still is, 
with this the first aspect of compensation for 
occupational diseases. 

It may be recalled that Insurance Com- 
panies, upon the passage of the first Work- 
mens Compensation Laws in our country, 
favored and cooperated wholeheartedly with 
all other interests in the enactment of these 
laws, and are still cooperating in the develop- 
ment of Workmen’s Compensation legislation 
from all angles, in the light of all available 
experience. Every conscientious effort has 
been made, and is still being made, to em- 
phasize the merits and to cure the weaknesses, 
both as to compensation for accidents and for 
occupational diseases, so that a sound, rea- 
sonable and workable Compensation system 
may be perfected in our country. 

If the basic principles underlying the pas- 
sage of Compensation Laws to apply in case 
of accidents which arise out of and in the 
course of employment are believed to be 
sound, it is just as sound for providing com- 
pensation for disability caused by a truly oc- 
cupational disease; the worker is disabled 
from either. Insurance subscribes to these 
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basic principles so long as there is a definitely 
expressed intention to limit the benefits to the 
truly occupational diseases and not open the 
way for the diseases of ordinary life to be 
brought within the Act, upon allegations that 
they have been activated by conditions of 
employment. 

There are many aspects of any proposed 
Compensation Law providing payment of 
benefits for disabilities and death resulting 
from the contraction of an occupational dis- 
ease. There are few of the major aspects 
which, even though they may be distorted, 
cannot be properly corrected, if the cause for 
the distortion is not born of selfishness, bias, 
mis-direction or myopia. If these are absent, 
and there are then honest and conscientious 
but different viewpoints or opinions, they 
usually result from methods of approach to 
the identical objective which all have in view. 

A group of people decide to go to the top 
of a mountain to see those beauties which 
only Mother Nature can create. Some go in 


automobiles; some hike the mountain trail; 
some prefer to take the bus which makes 
regular trips to and from; some go to the 
airport to take a plane for an “air view”; 
some try to ride on bicycles, and consider it 
an accomplishment if they make it. 


There 
is no difference of opinion as to their objec- 
tive: they all agree as to where they want to 
go and what they want to see; the only dif- 
ference of opinion is in the method pursued 
to arrive at their common objective. 

Everyone, I think, agrees that there should 
be an Occupational Disease Compensation 
Law enacted where there are occupational dis- 
ease hazards. The Insurance aspects to such 
legislation are these: 

Whether the existing Compensation Law in 
a State should be amended to provide occu- 
pational disease coverage, or whether an en- 
tirely new Occupational Disease Law should 
be enacted, is not so vital; either will accom- 
plish the same purpose. The real test of 
either course is to be found in the respective 
provisions to be adopted, which will put into 
practice the fundamental principle. 

The provisions in the law governing com- 
pensation for occupational diseases should 
differ from those governing compensation for 
accidents. Accidents are sudden; they can be 
fixed as to time and place; are clear-cut as 
to causes and consequences. Occupational 
diseases are different: they are usually of 
slow contraction, particularly the dust dis- 
eases; they are not sudden in effect. Often 
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they are not clear as to causes and conse- 
quences and are extremely difficult to trace 
and equally difficult to diagnose. Other in- 
fluences, disassociated with the alleged occu- 
pational disease, may have led to disablement 
or death as intervening causes. 

I shall not have time to discuss all the 
major aspects of the Occupational Diseases 
Compensation Laws which have been passed, 
or are in contemplation for passage. There 
are, however, several general aspects of any 
plan or law which are vital. 


Schedule 


Should there be a schedule law, or the so- 
called “blanket coverage” or “all-inclusive” 
Law? The Insurance aspect has been from 
the beginning that the schedule plan is the 
best. 

An “all-inclusive” plan is likely to give rise 
to coverage for diseases which are not truly 
occupational. To give coverage for non-occu- 
pational diseases is not the intent; for ex- 
ample, pneumonia, bronchitis, asthma, kidney 
disease, heart disease, arthritis, sciatica, high 
blood pressure, cancer, and various other dis- 
eases generally common to the human race. 


When “all-inclusive” or “blanket coverage” 
is given, the language is general, indefinite 
and uncertain. This is true wherever an at- 
tempt is made to define the occupational dis- 
ease in general terms. Each Commission, 
Board, Referee and Court is required to make 
its own definitions and rulings. This leads 
to uncertainty, and much speculative litiga- 
tion in individual cases wherever medical 
evidence may be inadequate or incompetent, 
with the undue risk of creating the probability 
of bringing in an indefinite proportion of cases 
of diseases of ordinary life. Not only is 
such litigation fostered, but it is unnecessary 
and expensive. Illustrative of this are situ- 
ations where claims have been filed for al- 
leged, but not truly occupational diseases, 
involving asthma, tuberculosis, bronchitis, 
colds, pneumonia, rheumatic fever, osteomy- 
litis, pleurisy, chronic rheumatic heart, drop- 
ping of metatarsal arch, and others. This 
places an added financial burden on the em- 
ployer and employe; causes disappointment 
on the part of the employe; all interested 
parties are placed in a position of having to 
go through certain legal procedures which the 
basic principle of all Compensation Laws was 
designed to eliminate. 


The main argument used in favor of the 
“all-inclusive” method is that some worker 
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may, after a Schedule is adopted, contract an 
occupational disease which is not on the list. 
This may happen in rare instances. Most of 
the truly occupational diseases are now known 
as such; however, should one escape, it could 
be noted and added to the list by the next 
legislature. If the disease is so rare as to be 
unknown until the worker contracts it, the 
presumption is that there would be so few 
cases no great hardship would be imposed, 
speaking generally and broadly, as compared 
to the confusion, uncertainty, litigation, and 
all other unsatisfactory and unwholesome 
conditions resulting from the “blanket cov- 
erage.” 

It must not be overlooked that there are 
many employes under the present Compen- 
sation Laws, even though they may have had 
accidents at the plant, who do not receive 
compensation because the accidents did not 
arise out of and in the course of employment. 

I think we must not forget the fact that the 
Accident Compensation Acts are not blanket 
Accident Policies. Neither should an Occu- 
pational Disease Act be a blanket Health 
Policy. 

The first Occupational Diseases Act of 
Switzerland in 1877 imposed liability for such 


diseases only as were specific to the use in 
industry of poisons or harmful substances 
where the disease was conclusively proved to 
have been caused exclusively by the occupa- 


tion under the employer held liable. This 
law was quickly found to be too uncertain; 
it caused too much litigation and was too ex- 
pensive; therefore, it was soon amended, re- 
quiring the poisons and harmful substances 
to be listed. The disease must be attributed 
exclusively to poisons or harmful substances 
used in the employment. This excludes acti- 
vation or aggravation of pre-existing diseases; 
it requires that the disease originate in the 
employment from a specified cause. Such 
was the origin of the Schedule Plan. Great 
Britain followed this plan of listing occupa- 
tional diseases. The Federal Council in Ger- 
many had power to provide Occupational Dis- 
ease coverage long before 1925, but did not 
deem it advisable to provide Occupational 
Disease coverage until 1925, when it followed 
Switzerland’s plan by listing the diseases. All 
the other European countries and South Ameri- 
can countries also adopted Switzerland’s plan 
of listing diseases. 

An “all-inclusive” plan will go far toward 
Health Insurance (including much old-age 
and life insurance). 
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The objection of Insurance carriers is not 
so much to Health Insurance per se as it is 
to developing Health Insurance, or the risk 
of it by “blanket coverage.” Health Insur- 
ance for wage earners in industry, with the 
same level of benefits as in a Compensation 
Law, would probably cost industry five to 
seven times as much as Accident coverage. 
If industry can stand that cost and a general 
Health coverage is the objective, and is deemed 
advisable for all workers in industry, then that 
issue should be kept clear and distinct. When 
that issue is decided, a separate statute should 
be considered to give such coverage. There 
should be no confusion of thought or motive, 
the result of which would practically give 
Health Insurance, through a so-called “Occu- 
pational Disease Law”; that is not the intent. 
The outlook under a “blanket coverage” law 
indicates that there may be a steady increase 
in alleged occupational disease claims, which 
under a “blanket coverage” law is very likely 
to result in a Health coverage. The accom- 
plishment of the motive to compensate for the 
truly occupational diseases can best be carried 
out by the Schedule method, as has been 
demonstrated, after the years of testing from 
1877 to date. 

Accrued Liability 

The aspect of the so-called “Accrued Lia- 
bility,” or the liability of the employer to pay 
compensation for disabilities resulting after 
the Act becomes effective, when the disease 
may have been contracted long before the 
passage of the Act, is another most important 
aspect. 

Those occupational diseases which are pro- 
gressive, of slow contraction over a long period 
of time, and particularly Silicosis and Asbes- 
tosis, present a serious problem. It is ex- 
tremely difficult to fix a definite time, place 
of contraction, and to trace through a period 
of years the injurious exposures to which the 
worker has been subjected. It is almost im- 
possible to determine when the first mani- 
festations of disease became present, as in the 
very early stages they are not usually dis- 
cernible by outward or visible symptoms. 

If a Compensation Act for accidents be- 
comes effective January 1, 1940, and a worker 
has an accident on December 26, 1939, he 
cannot collect compensation. His accident 
will have happened before the Act became 
effective. Any disability resulting from the 
accident would not be compensable under the 
Act. His accident can be fixed as to time, 
place and circumstances, which are definite. 
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If an Occupational Disease Act becomes 
effective January 1, 1940, and a worker’s dis- 
ability does not begin until February or 
March, 1940, or years later, that disability 
may be the culmination of harmful exposures 
for eight or ten years. That worker may 
have been employed by a dozen or more em- 
ployers. Some of his exposures may have 
been in several States. He may have been in 
the State in which he became disabled only 
a short period of time. The last employer 
should not be liable for all that happened 
years before. Previous employers may be 
dead, out of business, or impossible to locate; 
so that, even under a system of contribution 
among all employers, it would not be practi- 
cal or effective. Even if all employers were 
known and available, the proration would be 
difficult to determine. The State which the 
disabled worker last adopted for a residence, 
and his last employer, no matter how phil- 
anthropic, should not be charged with the 
responsibility caused by employments in other 
States and with other employers. 


The Insurance aspect is that it would not 
be practical to insure for damage which has 
already been done or for losses resulting there- 
from. Even if it were possible to insure, in- 


dustry could not afford to pay for such in- 


surance. Insurance is protection against 
future hazards and losses. No one could ex- 
pect to get Fire Insurance on a burning build- 
ing, Cyclone Insurance on a house during a 
windstorm, or Health Insurance when laid up 
with pneumonia. 

The best solution to this precise problem 
of Accrued Liability as to Silicosis and Asbes- 
tosis is that which several of our States have 
adopted. The Insurance aspect is in accord 
with this plan; namely, within a given period 
after the effective date of the Act, say 60 
or 90 days, the employer in whose employ- 
ment the worker was last injuriously exposed 
to hazards of the disease, shall be liable and 
the insurance carrier on the risk at that time 
shall be the carrier who is liable. Coupled 
with this there are other provisions which 
are important, but the most important is this: 
If the disability began, or death occurred, 
in the first month after passage of the Act, 
then the maximum amount to be paid shall 
be $500.00, if in the second month, the maxi- 
mum amount to be paid shall be $550.00, the 
third month $600.00, and so on, adding $50.00 
each month until a fixed maximum amount 
is reached. 
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Impartial Medical Boards 

Any plan providing compensation for occu- 
pational diseases should include in the law 
a provision for the establishment of a Medi- 
cal Board. The aspect of insurance to such 
a Board is that it should be an impartial 
Board and the personnel experienced in the 
diagnosis and treatment of occupational dis- 
eases. 

In the diagnosis and determination of medi- 
cal issues in occupational diseases, such a 
Board would be more qualified than is the 
average practitioner. Medicine, as we all 
know, is not an exact science. Doctors dif- 
fer in opinions too widely and frequently, and 
are commonly too inexperienced with occu- 
pational disease cases to make it permissible 
for Industrial Boards and Commissions to 
base decisions on claims for such diseases up- 
on their selection from chance medical opin- 
ions. A Medical Boatd, experienced and 
trained in all phases of occupational disease 
cases, will be best able to reconcile differ- 
ences of opinion and arrive at a just conclu- 
sion, based on certain knowledge and ex- 
perience rather than on conjecture and inex- 
perience. 

The questions of fact in a given case as 
to whether or not an employe has an occupa- 
tional disease, its causal connection with a 
specified employment and its causal connec- 
tion with the disability or death for which 
compensation is claimed, should remain for 
final determination with the Medical Board. 
It can better distinguish between those diseases 
which may be purely occupational and those 
which are not. This is also true when there 
are issues raised as to aggravation and other 
factors which require special skill and train- 
ing for determination from a medical point of 
view. 

Such a Board is practically necessary for 
examinations of the claimant, including clinical 
and X-ray examinations, conducting autopsies 
under its supervision, and the designation of 
any impartial specialists whom the Board may 
deem advisable to consult. The jurisdiction 
in the Medical Board should be restricted 
solely to medical questions with the Indus- 
trial Commission exercising all other functions. 

This Board should be composed of licensed 
physicians who have had training and exper- 
ience for at least five years in the diagnosis, 
treatment and care of occupational diseases, es- 
pecially those which are caused by dusty occu- 
pations. One of such a Board should be an 
expert roentgenologist with at least five years’ 
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experience. It would be advisable to have this 
Board appointed by the Governor of the 
State, with the advice and consent of the 
Senate, from a list of names recommended by 
Deans of recognized Medical Schools, and one 
of the Board designated as Chairman. It 
would also be desirable for this Board to have 
an Engineer or Industrial Hygienist, with per- 
haps no voice as to the conclusions reached by 
the Board but clearly in an advisory capacity, 
providing factual information for the Board, 
more especially in connection with the ques- 
tions of exposure and other pertinent data 
which such an Industrial Engineer or Hygien- 
ist would know how to obtain. Such an ex- 
pert could also be used to advantage as a 
liaison between the State Industrial Hygiene 
Unit and Medical Board. An Industrial Ac- 
cident Board or Commission administering 
the Act should have the benefit of, and be 
governed by, the opinions of the Impartial 
Medical Board ‘on medical questions, which 
should be final. Mutual confidence would 
thereby be engendered by all interested par- 
ties, including the public at large. 


Costs 
It is evident that the additional losses and 


expenses for occupational disease cases will 


increase insurance costs to industry. It is 
entirely possible, however, for insurance to be 
obtained, the desired protection given, and all 
the objectives reached when legislation is such 
as to make the liability of the employer in- 
surable. To make the liability insurable at 
reasonable rates, the injuries must be well 
defined. 


The kind of employer to be insured, con- 
sidering the hazards of his business, is as 
varied as the types of individuals who apply 
for Life Insurance, with their differences in 
degree of health. Doctors are interested in 
preventing illness, just as they are in curing 
it. The Insurance aspect is that employers 
are somewhat analogous; that is to say, every 
effort should be made to keep the employers 
industrially well by reducing losses through 
prevention. 


The premiums which employers pay are 
based on the experience developed and gov- 
erned largely by the losses. If employers re- 
quire care on the part of employes, and the 
employes practice prevention when provided 
with every possible safeguard, and they adhere 
to good housekeeping, safe practices and mini- 
mizing of all hazards, then less premiums, no 
doubt, will be required as compared to a 
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second group who are disinterested and think 
all duties end with payment of an insurance 
premium. 

Of the first group mentioned, if an em- 
ployer has a large plant and his premium is 
$5000.00 or over for insurance against loss 
for accidents and occupational diseases, he 
may have the benefit of what is termed the 
Retrospective Rating Plan. 

You may appreciate, in view of the num- 
ber of industries involved, the types and de- 
grees of exposures, and the hundreds of classi- 
fications, that a detailed explanation of the 
workings of this plan would not be feasible. 
Briefly, this Retrospective Rating Plan en- 
ables an employer to have an adjustment of 
the final premium which he pays after the 
amount of the losses are known and the total 
cost is ascertained; in other words, to obtain 
an immediate saving in premium cost from 
effective expenditures or efforts for prevention. 

Prior to the acceptance on the part of the 
employer to adopt the plan, which is optional, 
there is established a minimum premium which 
must be paid, and a maximum premium, be- 
yond which the employer will not be called 
upon to pay. His premium will be some 
specific amount between the minimum and 
the maximum. 

There are many employers of the second 
group, namely, those who think their obli- 
gation ends with the payment of an insurance 
premium, or whose employes are just as in- 
different, who may also employ a large num- 
ber of employes; others, but a few. Because 
of the large losses, regardless of cause, it is 
difficult for them to secure insurance. The 
experience on these risks may be consistently 
bad. The employer who employs but a few 
men may pay a premium of $200.00 or 
$300.00. One accident a year, or one em- 
ployee stricken with an occupational disease, 
may cost five or six times the premium. It 
would, therefore, necessitate the carrying of 
insurance for five or six years to make up for 
that loss, without the probability of another, 
which past experience demonstrated conclu- 
sively would not be likely. If a fatal case 
should come along, it may cost $4,000.00 or 
$5,000.00. Such a risk would have to go 
for as long as ten years before the actual loss 
would be equaled by premiums paid during 
that time, regardless of expense and all other 
factors. : 

To provide insurance for all such employers, 
large or small, there is the Assigned Risk 
Pool. This is made up of a group of the 
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largest and oldest casualty companies. Briefly, 
it operates as follows: after an employer 
whose experience has been habitually bad, 
has applied to two or three different insur- 
ance companies and cannot secure a policy 
from any company individually, the Pool 
designates one of the member companies to 
issue the policy and collect the premium. All 
premiums of such risks are combined. All 
the losses are distributed among the companies 
in the Pool, and deficits are prorated among 
the member companies. 

The company which is assigned a particu- 
lar employer renders the medical, engineering, 
underwriting, legal, claim, payroll, and all 
other services just as though it had originally 
written the policy. Every possible effort is 
made to improve the experience of such risks 
and to reduce insurance costs. These unde- 
sirable risks have the advantage of obtaining 
the best counsel and advice on their insur- 
ance problems. 

There are but few risks which are so bad 
that they cannot be made safe, if the employer 
and employes will cooperate to that end. 

These undesirable risks are the challenge 
which Insurance has accepted and has been 
working upon, in an effort to cure these sick 
risks. The Insurance aspect is that all risks 
should be made as safe as it is humanly possi- 
ble to make them, and that insurance costs 
be kept to the minimum commensurate with 
intelligent adherence to the basic principles of 
good business. 

Another important item of costs is con- 
tributed to by the doctor. Costs may be in- 
creased or reduced by the doctor. Now please 
do not misunderstand that statement: I have 
no reference to bills for services rendered, 
even though that may be an item for con- 
sideration. Cheap medical attention—using 
the word “cheap” in the sense that Dr. “A” 
will render a bill one-half less than Dr. “Q”, 
may be the most expensive in the final an- 
alysis. I have more specific reference to the 
skill, experience, training, and all other quali- 
fications which a doctor should have in this 
specialty. The best medical attention ren- 
dered by doctors qualified to give the best 
usually results in lower costs for all concerned. 
Insurance carriers having the choice, or at 
least a voice, in selection of the physician or 
surgeon, have a definite motive to select the 
best. Particularly is it of importance that 
the patient have the best. What does the 
compensation paid to the disabled amount to 
as compared -to his unnecessarily prolonged 
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periods of disability, uncertainty as to re- 
sults, and perhaps his future impairments or 
handicaps? They are not comparable. 

Whether an employer may qualify for Re- 
trospective Rating or not, it will be seen that 
much depends upon the employer for making 
his own cost for insurance. When the em- 
ployer is interested, and has his own and his 
employes’ welfare in view, cooperates with 
the insurance companies, engineers and doc- 
tors, combined with the cooperation of his 
employes, doctors in attendance and all others 
directly and collaterally involved, the result 
is a lower insurance cost. Beyond all this, 
which cannot be measured in dollars and cents, 
is the conservation of life, health and limb. 
When accidents happen, and occupational dis- 
eases are contracted, everyone loses. 


Prevention 

Enactment of legislation which is equitable 
and practical, if it ends there, is “Pharisaical.”’ 
Payments should not take the place of, nor 
should they be substituted for PREVEN- 
TION. 

Prevention of occupational diseases cannot 
be over-emphasized, for it is a most impor- 
tant phase of this subject from any aspect. 
The Insurance aspect is that we must have 
a definite, progressive program of safety and 
prevention. Insurance in all its ramifications 
is annually spending millions of dollars for 
safety and prevention in every phase of 
human activity. Prevention of automobile 
accidents, accidents in the home, factory, on 
the street, at the office, in stores, hotels, apart- 
ment houses, and public places of all kinds. 
There are also scientific and definite programs 
for conservation of health, prophylactic mea- 
sures and educational activities of all kinds. 
These all have a common objective—safety 
and prevention. These efforts must be 
broadened to take in occupational diseases. 


Many accidents occur from carelessness of 
workers, and undue risks are knowingly as- 
sumed. Some accidents occur because of vio- 
lation of known instructions, rules and regu- 
lations. These accidents might have been pre- 
vented by the injured party himself. In cases 
of exposure to occupational diseases, some 
might have been prevented by the worker; 
others might have been unknown to him. 
In many cases this is also true as far as the 
employer is concerned. 

I believe, by proper education and coopera- 
tion, occupational diseases can be controlled 
and generally prevented with a greater degree 
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of certainty than the control of accidents. 
The problem remains primarily with the doc- 
tor and the engineer. They can, and will, I 
am sure, do their utmost; but they and no 
one else, can do it unless there is a unified 
course of action by a cohesive, cooperative 
program properly organized and co-related. 

Preventive legislation should go hand in 
hand with and be a part of legislation for 
compensation for occupational diseases. Such 
legislation should contemplate the repeal of 
those statutes which are obsolete in the light 
of recent developments and engineering and 
medical knowledge. Such preventive legisla- 
tion should be specific, definite and certain. 

There should be provisions creating a Bureau 
or Division of Industrial Hygiene in the 
State Department of Health, if such a Di- 
vision is not already functioning. This Bureau 
should be clothed with ample authority to 
investigate, and be equipped with personnel 
having special knowledge as to the causes and 
prevention of occupational diseases. All neces- 
sary equipment and laboratory facilities to 
perform efficiently its functions should be 
provided. The law should provide that all 
physicians immediately report to the Bureau 
of Hygiene all occupational disease cases they 
are called upon to treat. This Bureau should 
make an exhaustive study of occupational dis- 
eases and the ways and means for their con- 
trol and prevention. The methods of control 
and provisions for such should become a part 
of the sanitary (or similar) code of the State 
Department of Health and should be so ad- 
ministered. Such rules and regulations for 
control and prevention should have the force 
and effect of law. 

While, in most States, the Health Commis- 
sioner has ample power to enforce any regu- 
lations he may make, these powers should be 
studied with care and if any specific power 
is needed for the enforcement of any regu- 
lations which may be made in connection 
with the investigation, prevention and control 
of provisions for such power, it should be in- 
corporated in the law. 

In correlating the work among the insur- 
ance company, their engineers and physicians, 
the Department of Hygiene of the State, Im- 
partial Medical Board and Commission, it is 
essential that there be full cooperation on 
the part of all concerned. There are going 
to be sub-standard risks, both from the stand- 
point of employer and employe. There are 
going to be thosé in this group who may be 
still further sub-classified. Our jobs are to 
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take these risks and do everything possible 
to cure them, just as it is the doctor’s hope 
to take the sick patient and cure him. 

There perhaps must be certain thresholds 
of safety definitely stated so that exposures 
will not go beyond this safety mark. It would 
be an accomplishment to get all risks to this 
point, but if that objective is reached, efforts 
should not then be stopped. 

There are at least two very important fac- 
tors to be considered: one, to remove dust, 
fumes, gases, vapors and anything else that 
can consistently be removed and thereby 
lessen all hazards to the minimum from the 
work places; the other is to remove the worker 
from exposures to any hazard when there is 
the first manifestation of a disease or of pre- 
disposition to it. 

The latter presents a very difficult prob- 
lem. The hysteria which was so much in evi- 
dence several years ago was aggravated no 
doubt by wholesale dismissal of employes 
based on diagnoses made by inexperienced 
doctors. Even today, with intelligent and 
unstinted efforts on the part of experienced 
doctors, we still see the unwholesome results 
caused by those who are inexperienced. 

This is another reason for the necessity 
for an Impartial Medical Board cooperating 
with the Bureau of Hygiene from a pre- 
ventive point of view. There are many highly 
skilled workers who are elderly. Pre-employ- 
ment examinations, interim examinations and 
examinations when leaving employment in 
dusty occupations, s. suld be made but for 
one purpose only; namely, prevention and 
protection and not for general selective stand- 
ards. Such examinations should apply mainly 
to dusty occupations, and should be under 
the control and supervision of the Medical 
Board in collaboration with the Department 
of Hygiene. 

Many elderly workers are experienced, and 
have spent a greater part of their lives on their 
jobs. They know no other work, could not 
adapt themselves to other work, with the re- 
sult that a forced change of occupation might 
create more disastrous results than the ex- 
posure to the slight hazards involved, after 
all preventive measures are taken. In such 
cases, particularly those involving Silicosis 
and Asbestosis, a plan of waivers may be 
carefully considered. After a full considera- 
tion of these cases by the Medical Board and 
Commission, with their permission, such em- 
ployes may be given permission to waive in 
writing full compensation for: benefits, and 
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be eligible for restricted benefits, thus 
continuing in employment. This would per- 
mit such experienced workers to continue in 
remunerative work, with every possibility, un- 
der the proper protective and preventive meas- 
ures, of living out their expectancies; other- 
wise, they might be dismissed and not be 
able to find another job. It should be borne 
in mind that employers who retain elderly 
workmen, who for long years have been ex- 
posed to silica or asbestos dust, have reason 
to fear that they will be held liable for com- 
pensation for permanent total disabilities and 
deaths officially attributed to Silicosis and 
Asbestosis but really caused by age, or to 
old age and some one of its characteristic non- 
occupational diseases. 

Our legislatures may enact the most equit- 
able compensatory legislation; courts, com- 
missions, board and administrative bodies 
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may be unerring in their interpretation of that 
legislation; lawyers may assiduously strive 
to develop the true facts and counsel wisely 
upon them; doctors may be untiring in their 
efforts of research and study to cure, relieve 
and prevent occupational diseases; engineers 
may perfect the most efficient methods of 
prevention both mechanical and human—but 
all of this, which is most essential, is not 
enough. The whole case rests upon the se- 
curing of cooperation from all interested par- 
ties to enable the doctor and engineer to be 
successful in PREVENTION. PREVEN- 
TION is the keystone in the arch which will 
bridge our present difficulties by spanning 
the chasm of uncertainty, confusion and undue 
hazards, so that employers, employes and all 
concerned may then proceed orderly and for- 
ward over the bridge of SAFETY and PRE- 
VENTION with assurance and security. 


Development of Discovery Rule in Casualty Insurance Cases 


By L. J. Carey, General Counsel 
Michigan Mutual Liability Co. 
Detroit, Michigan 


HE application of the new Federal Rules 

for Civil Procedure, particularly as they 
relate to examinations before trial and dis- 
covery before trial, is a subject of vastly in- 
creased importance to the insurance practi- 
tioner. We are now confronted with the 
necessity of using a system of discovery more 
far-reaching and effective than heretofore em- 
ployed in any English speaking country. With 
the change in the system of pleading adopted 
by the Federal Courts, discovery takes a place 
more important than it has ever before as- 
sumed in any system. Pre-Trial practice as- 
sumes a role almost as important as the trial 
itself. The sooner the defense attorney be- 
comes acquainted with the methods of re- 
sisting discovery, where proper, the more value 
he will be to his client. 

While there has been in practice for some 
time, in many state courts, some semblance 
of the examinations before trial and discovery 
before trial, in others they are almost en- 
tirely unknown, or at least unused, in insur- 
ance practice. The extent to which they may 
now be used under the new Federal Rules 
will be startling, to say the least, to some 
practitioners. Many of these Rules are rather 


general in character, and court decisions will 
be necessary to make the practice certain. 

As was anticipated, counsel for plaintiffs 
in personal injury damage cases began almost 
immediately, in some jurisdictions, to make 
use of these Rules and to insist upon a very 
broad application of them. The decisions of 
the various Federal District Courts indicate 
what a wide variation of the application of 
these Rules there may be for some time to 
come. There will be much groping and feel- 
ing the way, and the application and interpre- 
tation of these Rules in any particular juris- 
diction may depend to a large extent on the 
determination made by the Federal District 
Courts of the early cases which will come up. 
It therefore behooves the insurance practi- 
tioner to have worked out in advance a plan 
of action to be used when discovery and pro- 
duction of records and depositions may be 
demanded under the Rules, and to be familiar 
with the defenses available in resisting dis- 
covery, and to be equally familiar with the 
methods of enforcing discovery which are 
open to him. 

Articles and text books already published 
on this subject give ample information on the 





Page 32 


general principles, but it is my endeavor here 
to call attention to a few of the cases already 
decided in the lower courts, involving insur- 
ance practice or negligence law, to indicate 
the attempts made by plaintiffs for the appli- 
cation and the enforcement of these Rules, 
the defenses which were injected, and the de- 
termination and reasoning of some of the 
judges of the District Courts. 

In February of 1939, in the Eastern Dis- 
trict of New York, in the case of Baler v. 
Savarona Ship Corp., et al, a motion was made 
for an order directing the entry of judgment 
by default against the defendant corporation 
because of failure to comply with a stipu- 
lation approved by the Court requiring the 
production and permitting the inspection of 
certain books, records and documents. In 
the alternative, it was asked that certain facts 
be taken to be admitted. Defendant sought 
to justify its refusal on the ground that there 
was no showing that the document sought to 
be examined would establish facts relevant 
to the issues of the case. Judge Moscowitz 
held that: 


“The requirement of materiality does 
not, however, compel the person seeking 
discovery definitely to prove materiality 
before being entitled to a discovery. Such 
an interpretation of the rule would place 
upon it a narrow construction which would 
severely limit the bounds of the discovery 
procedure. It might compel a party to 
know what was in the documents before 
he had seem them. One of the basic pur- 
poses of the new rules is to enable a full 
disclosure of the facts so that justice might 
not move blindly. 

Hence materiality is not easily determined 
before trial when issues are first formulated. 
It is sufficient that the party seeking dis- 
covery establish that it is reasonably prob- 
able that the documents sought to be ex- 
amined constitute or contain material evi- 
dence. * * * Since the relief sought by plain- 
tiff is rather drastic, and the rules new, 
and their application not fully understood, 
the defendant will be given a reasonable 
time, to be fixed in the order to be entered 
herein, within which to produce the stipu- 
lated document, in default of which plain- 
tiffs may apply for further relief.” 


In the case of Margaret and Joseph Bough 
vs. James and Thomas Lee, decided March 
28, 1939, in the United States District Court, 
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Southern District of New York, 28 Fed. Supp. 
673, the plaintiff had first sought an order 
under Rule 34, directing one of the defendants 
to produce a statement signed by him,and 
photographs. At that time the Court held 
that a party may not be compelled to pro- 
duce papers, etc., which are not in his pos- 
session, (having been transmitted to the in- 
surance company), and denied the application, 
but the District Judge,in his memorandum, 
suggested a mode of procedure, that is, serv- 
ice of the notice to take the deposition of the 
insurance company under Rule 26, supple- 
mented by subpoena duces tecum under Rule 
45. Plaintiffs acted upon this suggestion, 
served the notice for examination on the in- 
surance company, and on the motion of the 
defendants to vacate and set aside the notice 
of taking the deposition of the insurance com- 
pany by an officer and employee, the Court 
entered the Order denying this motion, hold- 
ing that in this case the matter sought upon 
the examination may be relevant and material 
upon the trial, either upon the cross-examina- 
tion or a re-direct examination of the parties 
themselves. Judge Leibell also held that there 
was no confidential relationship between 
either of the parties and the insurance com- 
pany so as to render any of the matter privi- 
ledged, and held that the plaintiff, in an 
action to recover damages for personal in- 
juries sustained in an automobile accident, 
is entitled to examine the insurance company 
covering the defendant’s automobile, before 
trial, upon matters relevant to the action, and 
may require the production, in connection with 
the examination, of written statements given 
by the plaintiff and defendant to investiga- 
tors of the insurance company during the 
course of the investigation following the ac- 
cident, and to produce upon the examination 
photographs which had been taken of the 
accident and exhibited to the plaintiff for 
identification. 

In June of 1939, in the same Court, in the 
case of Kulich vs. Murray and McFadden 
Publications Incorporated, 28 Fed. Supp. 675, 
Judge Conger held that the plaintiff in a negli- 
gence suit may examine the defendant before 
trial on the statements taken during the in- 
surer’s investigation, basing his position upon 
the authority of Bough vs. Lee, supra. An 
application was made on the part of the de- 
fendant McFadden Publications, Inc., and the 
Zurich General Accident and Liability In- 
surance Company, Ltd., appearing specially 
for the purpose of vacating the taking of 
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the deposition of the Zurich General Acci- 
dent and to quash the subpoena served in 
connection therewith. One of the questions 
involved was whether the automobile of the 
defendant Murray at the time of the acci- 
dent was being used in the business of the Mc- 
Fadden Publications Inc., and the Court held 
that this was relevant and necessary to the 
trial of the action and a proper subject of 
discovery. One of the objections on the 
part of the defendant was that plaintiff had 
availed himself of every pre-trial procedure 
under the new Federal Rules of Civil Pro- 
cedure. Commenting on this, the Court 
said: “I regard this not as an objection to 
this examination, but rather as an indication 
of alertness on the part of the attorney for 
the plaintiff.” 

The question of privilege is set forth in an 
affidavit of one of the attorneys for defendant 
McFadden Publications Inc. The Court stated 
he did not regard this examination as being 
upon the private papers of an attorney for 
the defendant, that the person sought to be 
examined here is the insurance company or 
a representative thereof, concerning generally 
an investigation made by the Company, and 
not by an attorney for the defendant herein; 
that the affidavit was general in its terms 
and nature, and stated no facts upon which 
the question of privilege raised herein could 
be sustained. 


The Insurance Company and the Defendant 
McFadden failed to appear at the examina- 
tion, and an order was entered to show cause 
to punish for contempt, and an appeal was 
taken from this order. This procedure was 
apparently followed, because the order for 
examination was not appealable, but the order 
punishing for contempt was. I understand 
the case has subsequently been settled, so that 
the questions raised on the appeal will prob- 
ably not be determined. 

In the case of Price vs. Levitt et al, U. S. 
District Court, Eastern District of New 
York, (8/18/39) 29 Fed. Supp. 164, a notice 
had been served pursuant to Rule 26, that 
the plaintiff would take testimony upon oral 
examination of the Liberty Mutual Insurance 
Company, insurer of the defendant, by an 
officer or employee having knowledge of the 
matters therein stated, and of a certain em- 
ployee of the insurance company, that they 
would be examined regarding any matter not 
privileged, relating to the subject matter, 
including the existence, description, nature, 
custody and location of any documents or 
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statements relating to said action and the 
identity and location of persons having knowl- 
edge of the relevant facts therein. The de- 
fendants had moved for an order pursuant 
to Rule 30-B, holding that the depositions 
should not be taken, that the matter stated 
in the notice should not be inquired into, 
notice should be vacated in all respects, and 
that the Court make such further order as 
justice required to protect defendants from 
annoyance, embarrassment or oppression. It 
was strenuously urged in that case that the 
matter was privileged and that the earlier 
decisions of Bough vs. Lee and Kulich vs. 
Murray, supra, were decided without any 
citation of authority, and that no memoran- 
dum of law was submitted to the Court by 
either party in those cases on the question 
of privilege. It was urged that any investi- 
gation made by an insurance company upon 
a reported claim is necessarily conducted for 
the purposes of defending a contemplated law 
suit. On the authority of a number of cases, 
it was claimed that it was not necessary to 
show that the information was obtained solely, 
or merely, or primarily for the solicitor or 
attorney if it was obtained for the attorney 
in the sense of being procured as materials 
upon which professional advice should be 
taken in proceedings pending or threatened 
or anticipated. 


In re Klemann,132 Ohio State 187; 5 
N. E. (2d) 492; 

N. Y. Casualty Co. vs. Superior Court 
(Calif) 85 Pac. (2d) 965; 

Gillespie Grain Company and Grain In- 
surance & Guaranty Co. vs. Wacowitch 
(1932) 3 D.L.R. 255 (Canada). 


However, Judge Campbell’s decision in 
August of 1939 in this case held against the 
defendant’s contention on the question of 
privilege, he being apparently satisfied to base 
his opinion upon the decisions in Bough vs. 
Lee and Kulich vs. Murray, supra. The Court 
stated that the investigations were not made 
by an attorney or anyone acting in his be- 
half, nor did the defendai.ts have an attorney 
at that time. He stated that he could not 
find, in turning over to the attorney who 
now appears for the defendant herein the 
facts of the investigation and statements, 
that he could make that privileged now which 
was not privileged then. The Court did, 
however, hold as follows: 
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“The corporation and person sought to 
be examined of course did not see the 
accident nor were they in possession of 
facts of which they had knowledge relating 
thereto, and the file showing, as it must, 
much hearsay, should not be opened to the 
plaintiff, but the written statements made 
by the plaintiff, her daughter and son-in- 
law, the report of the doctors obtained in 
the course of examination are relevant and 
may properly be used in the cross-examina- 
tion at least of such witnesses if called, and 
plaintiff is entitled to a copy of them, and 
this will not be oppressive, or embarrass 
or annoy the defendant.” 


The Liberty Mutual Insurance Company 
has now been subpoenaed in this case, and the 
appeal will undoubtedly be perfected from 
the action on this subpoena. 

Several of the more recent opinions of the 
Federal District Courts of New York evidence 
a more lenient attitude towards the position 
of defendants. In the case of Kenealy vs. 
Texas Company (29 Fed. Supp. 502), de- 
cided by New York District Judge Cone, in 
the early part of October, motion was made 
for examination for trial of an officer of the 


defendant for the production of certain docu- 
ments, records and photographs, including 
statements from fellow employees. In passing 
upon this motion the Court said: 


“The contested portion of the motion is 
governed by Rule 44, which provides that 
‘upon motion of any party showing good 
cause therefor * * * the court * * * may 
(1) order any party to produce and’ ‘per- 
mit the inspection * * * of any designated 
documents, papers, books, * * * photos, 
* * * not privileged, which constitute or 
contain evidence material to any matter 
involved in the action * * *.’ Under this 
rule the moving party is required to make 
a showing of ‘good cause’ in support of the 
motion. This means some adequate rea- 
son for the desired production and inspec- 
tion. The court may then order the pro- 
duction and inspection of ‘designated docu- 
ments, papers, books * * * photos * * *’ 
provided they are ‘not privileged,’ and also 
provided they ‘constitute or contain evi- 
dence material to any matter involved in 
the action.’ The language of the rule is 
so clear it hardly admits of construction. 
‘Designated’ documents etc. are those which 
can be identified with some reasonable de- 
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gree of particularity. It was surely not in- 
tended by the use of the word ‘designated’ 
to permit a roving inspection of a promiscu- 
ous mass of documents etc. thought to 
be in the possession, custody, or control of 
the opposing party; Biest v. Tidewater Oil 
Co., 26 F. Supp. 295. It is also plain that 
the only documents which the court may 
order produced for inspection are those 
which constitute or contain material evi- 
dence in the case. This is in line with 
settled law prior to the new rules; People 
ex. rel. Lenron v. Sup. Ct., 245 N. Y. 24; 
Morro Castle 1934 A.M.C. 1246. It has 
been recently held, also in connection with 
Rule 34, that the materiality of the docu- 
ments etc., if challenged, must first be 
passed on by the court before the docu- 
ments etc. are submitted for inspection to 
the opposing party. U. S. vs. Aluminum 
Company of America, 26 Fed. Supp. 711. 

“The defendant challenges Item (1) of 
the notice only on the ground of materiality. 
It is unnecessary, therefore, to consider 
whether the documents specified have been 
sufficiently identified to be classed as 
‘designated.’ Item (1) requests the pro- 
duction of ‘all statements of fellow em- 
ployees aboard the vessel as to the acci- 
dent.’ This is understood to refer to state- 
ments made after the accident by other em- 
ployees of the defendant, regarding their 
knowledge of the facts relating to the acci- 
dent. Statements of this kind plainly do 
not ‘constitute or contain evidence mate- 
rial to any matter involved in the action.’ 
They are not evidence but are at most 
merely memoranda available for use at 
the trial when the respective persons mak- 
ing the statements are called to testify. 
Plaintiff says that he should be permitted 
to have statements in order that he may 
properly examine the various witnesses as 
they are produced. This is substantially 
the argument advanced and rejected by 
Chief Justice Cardozo in People ex rel. 
Lenron v. Sup Ct. (supra), and I do not 
think that it is even open under the lang- 
uage of Rule 34. 

“T realize that there are expressions to 
the contrary in a number of recent District 
Court cases; Bough vs. Lee (S.D.N.Y. 
3/28/39); Bough: vs. Lee (S.D.N.Y. 
6/24/39); Kulich vs. Murray (S.D.N.Y. 
6/13/39); Price vs. Levitt (E.D.N.Y. 
8/18/39); and although I have great res- 
pect for the opinions of the judges who 
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decided those cases, I still think that state- 
ments such as the ones now in question are 
without the letter as well as the spirit of 
Rule 34. It follows that the objection of 
the defendant to Item (1) is sustained.” 


Rose Silk Mills Inc. vs. Insurance Co. of 
North America (S.D.N.Y., Coxe D. J., Oct. 
6, 1939). 


1. In an action to recover on an in- 
surance policy, plaintiff should not be per- 
mitted to take the deposition of an investi- 
gator employed by the defendant concern- 
ing statements made to him by other per- 
sons during the investigation, since such 
matters are hearsay and are not relevant 
to the subject matter. 

2. If the notice to take deposition dis- 
closes the exact nature of the information 
sought and it appears that such information 
is irrelevant, the court may order that the 
deposition shall not be taken, instead of 
deferring the matter to the taking of the 
deposition. 


In Fletcher vs. Foremost Dairies Inc., (29 
Fed. Supp. 673), District Judge Galston, 
Eastern District of New York, held that in 
an action for personal injuries sustained in 
an automobile accident the plaintiff should 
be denied the right to take depositions of the 
executive officers of the defendant corpora- 
tion on the ground that they would not be 
competent witnesses, since they were not 
present at the accident and knew nothing 
about it. 

In the case of Slydell vs. Capital Transit 
Company, District Judge Proctor, District of 
Columbia, held that the production of docu- 
ments which are not admissible in evidence, 
except possibly as a means of contradicting 
a witness at the trial, should be denied. It 
was also held that a motion for the produc- 
tion of documents is too late if made at the 
Pre-Trial hearing. 

In the case of Federal Life Insurance Com- 
pany vs. Michael Holod, VU. S. District Court 
of Pennsylvania, Middle District, (28 Fed. 
Supp. 270), District Judge Watson held that 
an order for the production of documents un- 
der Rule 34 may not be directed to a person 
who is not a party to the action. 

Also, in October of 1939, in the case of 
McCarthy vs. Palmer et al, Eastern District 
of New York, (29 Fed. Supp. 585), Judge 
Moscowitz held that the party should not be 
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permitted to examine affidavits and similar 
materials secured by another party by inde- 
pendent investigation incident to the prepa- 
ration of the latter’s case for trial, except in 
the most unusual circumstances. Judge Mos- 
cowitz, in discussing this point, remarked: 


“In connection with the particular evi- 
dence in question, a further problem was 
brought into focus, namely, the extent to 
which the new rules of civil procedure per- 
mit the examination by one party of affi- 
davits and similar material procured by the 
other party by independent investigation 
incident to the preparation of the case for 
trial. While the rules of civil procedure 
were designed to permit liberal examina- 
tion and discovery, they were not intended 
to be made the vehicle through which one 
litigant could make use of his opponent’s 
preparation of his case. To be used in such 
a manner would penalize the diligent and 
place a premium on laziness. It is fair to 
assume that except in the most unusual cir- 
cumstances no such result was intended.” 


In a case now pending in the District 
Court for the Southern District of New York, 
where notice of examination has been served 
on the attorney for defendants and likewise a 
subpoena duces tecum on the insurance com- 
pany, the following defenses are vigorously 
urged: 


1. The insurance company is nota 
“person” whose deposition may be taken 
within the meaning of Rules 26 and 30-A 
of the Federal Rules of Civil procedure. 


In support of this point defendants cite 
this colloquy occurring in the New York 
Symposium on the new Federal Rules, at 
page 269: 


Q. (Asked of Professor Sunderland) 
Does the word “person” in the phrase “the 
testimony of any person” in the fourth line 
of Rule 26, and the word “person” in the 
phrase “party desiring to take the depo- 
sition of any person” in the first line of 
sub-division “A” of Rule 30, include a 
corporation as well as a natural person? 

A. No. It would be impossible to take 
the deposition of a corporation as such. 
You can only take the deposition of a 
natural person. But a party may be either 
a corporation or a natural person. 
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Also cited are the cases of Chartered Bank 
of India vs. North River Insurance Company, 
136 A.D. 646; McCormack vs. Holbrook, 176 
A.D. 927; Jacobs vs. Mexican Sugar Refin- 
ing Company, 112 A.D. 657; Shumaker vs. 
Doubleday Page & Co., 116 A.D. 302; Flet- 
cher vs. Foremost Dairies of New York, East- 
ern Dist. of New York (Oct. 20, 1939) (29 
Fed. Supp. 673). 


2. Investigation concerning the happen- 
ing of the accident conducted by the in- 
surance company on behalf of the defen- 
dant in accordance with its contractual obli- 
gation is privileged matter which this court 
should not allow to be disclosed. 


In support of this position defendants have 
cited the case of McCarthy vs. Palmer, supra, 
Kenealy vs. Texas Company, supra, New 
York Casualty Co. vs. Superior Court, Cali- 
fornia, 85 Pac. (2d) 965. They have like- 
wise urged that the District Courts in holding 
the matter not privileged have confused the 
issue by attempting to apply the statutory 
privilege directly between attorney and client 
and failing to observe the well settled rule 
of law that this is not the only type of 
privilege. It is urged that if defendant itself 
may gather evidence for itself which is privi- 
leged, why may not the defendant hire an 
agent, such as insurance companies, to gather 
the material for it, and why should not this 
material be likewise privileged? 


3. Rule 34 of the Federal Rules of Civil 
Procedure does not authorize the examina- 
tion of insurance companies. 


In support of this, it is claimed that the 
rule provides that the Court may order any 
party to permit inspection and copying or 
photographing designated documents, papers, 


etc. The insurance company is not a party 
to the litigation. Federal Life Insurance Co. 
v. Holod, Middle Dist. Penn. Oct. 31, 1939, 
supra. Statements of witnesses or other per- 
sons, obtained after the accident, reports of 
investigation, memoranda, etc., do not con- 
stitute or contain evidence material to any 
matter involved in the action. As is stated 
by Judge Cox, in Kenealy vs. Texas Co., 
supra, 


“They are not evidence, but are at most 
merely memoranda available for use at the 
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trial when the respective persons that made 
the statements are called to testify.” 


As demanded, the instruments were not 
“designated” documents; and again quoting 
from the Kenealy Case: 


“Tt was surely not intended by the use of 
the word ‘designated’ to permit a roving 
inspection of a promiscuous mass of docu- 
ments, etc., thought to be in the posses- 
sion, custody or control of the opposing 


party.” 


4. Federal Rules of Civil Procedure with 
respect to deposition and discovery were 
never intended to permit the examination 
of defendant’s insurance carrier. 


In support of this, it is claimed that there 
is a lack of mutuality of remedies. The In- 
surance Company is not a party and examina- 
tion of the investigation of an insurance com- 
pany will gravely prejudice the defendant’s 
right. Defendant may not, because of privi- 
lege, examine the plaintiff's attorney con- 
cerning his investigation in the case and the 
statements made to him or obtained by him. 
Thus the mutuality of remedies sought by the 
rules will be destroyed. The suggestion of in- 
surance, such as in a negligence case, is 
highly improper. The inequity of compelling 
the insurance company, which has obtained 
an investigation of an action at great expense, 
to present its investigation free of charge to 
the attorneys for the opposing party is ap- 
parent. The very obvious danger of abuse by 
plaintiff’s attorney and the clear prejudice to 
a defendant with insurance coverage of small 
monetary limits all indicate a situation which 
could not have been intended; and as was 
so ably stated by Judge Moscowitz, in the 
McCarthy Case, supra, “the rules were not 
intended to be made the vehicle by which one 
litigant can make use of his opponent’s prepa- 
ration of his case and in such manner penalize 
the diligent and place a premium on laziness. 
It is fair to assume that except in the most 
unusual circumstances no such result was in- 
tended.” 

It should be borne in mind that as in most 
instances the appeals on these cases will go 
up on a record composed almost entirely of 
the motions and affidavits, and that such | 
motions and affidavits should contain a full 
and complete statement of the points relied 
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upon by the defendant to resist the discovery. 
A careful and adequate statement of these 
principles is essential in the pleadings. Wit- 
nesses may and should be advised as to when 
and under what circumstances they are to 
claim privilege. Objection should be promptly 
and properly taken, not only to the questions 
involved under privilege, but as to parties, 
materiality, relevancy, bad faith, whether the 
documents are properly designated docu- 
ments, and whether such examination, dis- 
covery, or production will cause annoyance, 
embarrassment, or oppression, or are matters 
which are injurious to the public interest. 

For the various methods to be employed 
in the resistance to discovery, and the pre- 
ferable methods at various stages of the pro- 
ceedings, se FEDERAL EXAMINATIONS 
BEFORE TRIAL AND DEPOSITIONS 
PRACTICE, by P. S. Dyer-Smith, Pages 
125 to 145. 

The citation of and the quotation from 
these specific cases, of which there are many 
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throughout the country, may serve to bring 
home to insurance interests the drastic effect 
of the application of these rules and the abso- 
lute necessity of working together for a reason- 
able construction by the courts, in order that 
complete chaos may be avoided. We may 
all expect to have to face this situation soon, 
if we have not already done so. 

As was said by the Hon. Alexander Holt- 
zoff, Special Assistant to the Attorney Gen- 
eral of the United States, in a recent article 
in the January, 1940, issue of the American 
Bar Association Journal, on “Twelve Months 
Under the New Rules of Civil Procedure:” 


“One of the noteworthy features of the 
new Rules is found in their treatment of 
the subject of discovery. There is pro- 
vided a veritable arsenal of different dis- 
covery weapons, all, however, fashioned to 
achieve the same end. Their field of use- 
fulness is limited practically only by the 
ingenuity and resourcefulness of counsel.” 
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